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In the 


United States fflmtrt of Appeals 

For the District of Columbia 


Transcontinental & Western Ant, Inc., 

Petitioner , 

against 

Civil Aeronautics Board, 

Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

Petition to review an order of the Civil Aeronautics 
Board dated December 2, 1947 (91).* The order finally 
dismissed, by a 3 to 1 vote, that part of TWA’s petition 
below which requested that the Board fix a rate for carry¬ 
ing the mails from January 1, 1946, to March 14, 1947, 
the date the petition was filed (8). Dismissal was not on the 
merits, or in the exercise of discretion, but solely on 1;he 
ground that the Board had no power to fix such a retro¬ 
active rate (90). 

* For brevity, the following abbreviations are used in this bri ef. 
Numbers in parentheses refer to the pages of the Joint Appendix 
filed herein. The “Act” means the Civil Aeronautics Act of 1938 
(Act of June 23, 1938, c. 601, 52 Stat. 977 f?., 49 U. S. C. §§401 
ff.). The Civil Aeronautics Board and its predecessor, the Civil 
Aeronautics Authority, will be called “the Board”. Petitioner Will 
sometimes be called “TWA”. 

Unless otherwise stated, all italics are ours. 
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No question of fact is involved. After TWA’s petition 
below was filed, the Board’s Public Counsel moved to dis¬ 
miss so much of it as sought to have a rate fixed prior to 
the filing date (13-21). The original motion was not based 
on the ground that the Board lacked power to fix the rate 
retroactively. The issue of power was first raised by an 
amended motion to dismiss (38). 

After hearing argument (41-60), the Board entered the 
final order under review. This petition for review was 
filed within 60 days after entry of that order. This court 
has jurisdiction under §1006 of the Act (52 Stat. 1024, 49 
U. S. C. §646), which is quoted in Appendix A. 

STATEMENT OF THE CASE 

Since the Board dismissed for lack of power, the facts 
were not considered on the merits, and no findings of fact 
were made. While the merits are not involved now, a brief 
summary of the case may be helpful. 

1. The Petition 

TWA is an air carrier (10). By order dated October 26, 
1945, the Board fixed a rate of 45^ per ton-mile for carry¬ 
ing mail over TWA’s domestic routes. This rate was 
effective January 1, 1945 (10). TWA lost money in every 
month after the issuance of that order except June, 1946 
(9-10). These losses were partly due to a common post-war 
development; costs kept rising while mail revenue declined 
(8). They were largely caused, however, by conditions 
peculiar to TWA. 

TWA began to receive new four-engine Constellation 
aircraft in September 1945 (8). Because of certain con¬ 
troversies, these airplanes were not placed in service until 
February 1946 (8-9). By June 1946 enough Constellations 
were in operation to enable TWA to report a net profit 
for that one month (9). 
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On July 11, 1946, however, all Constellations were 
suddenly grounded by order of the Administrator of Civil 
Aeronautics (9). This grounding was beyond TWjA’s 
control. No other domestic airline then had Constella¬ 
tions in operation (9). Because of the grounding, all 
TWA’s Constellations were out of revenue service ijntil 
the middle of September, 1946, and many for even lo4ger 
(9). Meanwhile virtually all TWA’s costs continued (9). 
Instead of the anticipated profitable summer operations, 
therefore, TWA suffered serious losses (9). 

That blow was hardly over when, on October 21, 1946, 
TWA’s operations were completely shut down by a strike 
of its pilots (9). The pilots had demanded higher wages. 
The President of the United States appointed a Bedard 
which recommended an increased pay scale. TWA promptly 
put the recommendations into effect (9). Nonetheless the 
pilots served an ultimatum demanding an even higher wage 
scale within 30 hours (9). Had TWA granted the pilots’ 
demands, its costs would have been even higher (9). The 
strike then ensued. The shutdown following the strike Con¬ 
tinued for almost four weeks, and caused further severe 
financial losses (9). 

Under §406 of the Act, a petition for the fixing of rhtes 
must “include a statement of the rate the petitioner be¬ 
lieves to be fair and reasonable.” The petition, filed March 
14, 1947, alleged that the old rate had not been fair and 
reasonable since January 1, 1946 (10). A new rate iyas 
proposed (11). 

2. The Procedure Below 

On May 27, 1947, Public Counsel moved that the Bo^rd 
dismiss so much of TWA’s petition as requested a new 
mail rate from January 1, 1946, to March 14, 1947. The 
principal ground of this motion was that “as a matter of 
sound general policy” the Board should not make such a 
retroactive adjustment (15). 
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On June 11, 1947, TWA filed an answer to this motion, 
pointing out that the Board was required to hear and con¬ 
sider the merits of any petition involving matters within 
its jurisdiction (22-25). Thereafter, on June 23, 1947, 
Public Counsel amended their motion to dismiss by add¬ 
ing a new ground—lack of “authority” to adjust a rate 
retroactively (38). The Postmaster General supported 
this position (41). 

After oral argument on the motion in July, 1947 (41-60), 
the Board granted the motion by the order under review. 
The majority thought that the Board lacked power to fix 
a rate effective before the day when the petition was filed 
(63-90). Member Lee dissented with an opinion (92-108). 


STATUTES INVOLVED 

The statutes and other pertinent materials are set forth 
in Appendix A. Among the most important statutory 
provisions are §§2 and 406(b) of the Act (52 Stat. 980, 998; 
49 U. S. C. §§402, 486 [b]) which set the Act’s policy, 
generally and with specific reference to rate-making. The 
crux of the case, however, is §406(a) of the Act (52 Stat. 
998, 49 U. S. C. 486[a]), which provides in part: 

“The Board is empowered and directed , upon its own 
initiative or upon petition of the Postmaster Gen¬ 
eral or an air carrier, (1) to fix and determine from 
time to time, after notice and hearing, the fair and 
reasonable rates of compensation for the transpor¬ 
tation of mail by aircraft, the facilities used and 
useful therefor, and the services connected there¬ 
with ... by each holder of a certificate authorizing 
the transportation of mail by aircraft, and to make 
such rates effective from such date as it shall de¬ 
termine to he proper ...” 
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STATEMENT OF POINTS 

I. The Act delegates to the Board the power of Con¬ 
gress to increase mail rates retroactively (pp. 8-14). 

II. The Board has repeatedly exercised the pojwer 
which it now disavows (pp. 14-27). 

III. Mail pay under the Act is not governed by > the 
“public utility principles” on which the Board relied 
(pp. 27-34). 

IV. The Act deliberately removed whatever restric¬ 
tions may have existed under earlier mail pay statutes 
(pp. 34-44). 

V. The Board’s decision thwarts the basic policie^ of 
the Act (pp. 44-49). 

SUMMARY OF ARGUMENT 

Determining the compensation for carrying the mails 
in the future always involves a prophecy. Events often 
belie the prophecy. When a rate becomes unfair, revisioij of 
the prophecy in light of the actual facts is desirable ahd, 
when the carrier is obliged to carry the mail, constitution¬ 
ally mandatory. For many years the power to adjust n^ail 
pay retroactively was exercised by Congress itself. Special 
legislation, however, is an unwieldy and slow process; ad¬ 
justment by an administrative agency is flexible and less 
dilatory. By the unique language of §406(a)(1) of the 
Act—itself a unique statute—Congress clearly and aptly 
delegated to the Board plenary power to correct false 
prophecies by adjusting mail pay rates retroactively, irre¬ 
spective of the filing date of the rate proceeding. 

Long ago the Board recognized that §406(a)(l) plainly 
conferred that power. Its general policy was to exercise 
the power sparingly, but it was actually invoked seveiral 
times. Rates for new routes were made effective as of the 
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day when operations began, even though the airline delayed 
asking for a rate until long after it started operations. 
Existing rates which proved unfair were also revised retro¬ 
actively without regard to the filing date of the new pro¬ 
ceeding. The Board permitted petitions to change old rates 
to be filed or amended nunc pro tunc earlier dates. It “ re-¬ 
opened ” former proceedings and “amended” or “revised” 
rate orders long after they had become final. When an 
airline added a new route to its system, rates on the old 
routes were reviewed and adjusted. As the Act con¬ 
fers no special power to act in any of these situations, 
manifestly the Board recognized that its power under 
§406(a)(l) to adjust mail pay retroactively was not arbi¬ 
trarily limited by the filing date. 

After a decade the Board deliberately set out to find 
“whether the section was not intended to have a somewhat 
narrower meaning” (68). Suddenly it found that lan¬ 
guage which it had earlier termed “plain” had somehow 
become “ambiguous”. It created—and then resolved— 
that ambiguity by relying on false analogies and unsound 
policy arguments. 

First the Board invoked the argument that public 
utility rates. are fixed in futuro. There is no feasible 
way to increase public utility rates retroactively, since cus¬ 
tomers keep changing, and it would be intolerable to make 
an individual shipper of freight pay a higher rate years 
later even though strictly he was charged too little. But a 
mail carrier has only one constant customer—the Govern¬ 
ment—which can and should bear the burden of retro¬ 
active increases just as it can receive the benefit of retro¬ 
active decreases. These practical differences explain why 
mail pay has never been governed by public utility prin¬ 
ciples. Carrying the mail is not a public utility function. 
Under the Act mail pay is not measured by public utility 
standards. Mail pay has been and is retroactively ad¬ 
justed time and again. Indeed, the Board’s argument 
logically implies that mail pay cannot be retroactively in- 
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creased to any past date, which concededly is not th^ law. 
The analogy to public utility principles is completely ^skew. 

Secondly the Board found justification for whittling 
down the Act by pointing to earlier, restrictive mail pay 
statutes. Actually the power to adjust mail pay retroac¬ 
tively existed even under those statutes. But even if the 
fact were otherwise, the analogy would be false. Far from 
copying the earlier statutes, Congress used wholly different 
language. The previous acts were primarily designed t6 keep 
mail pay low; the present Act deliberately departed from 
that policy. Reflecting that change in policy, Congress aban¬ 
doned the restrictive wording of the earlier statutel, and 
substituted the broad language of §406(a)(l). When it 
wanted to restrict the Board’s power to take action only 
after a filing date—as it did in other connections—it did 
so explicitly. Thus the history and structure of th|e Act 
show that §406(a)(1) was aptly designed to remove any 
limitations which may have existed under previous legis¬ 
lation. 

Finally the Board appealed to speculative policy con¬ 
siderations. Its policy arguments are unsound but in any 
case untenable in the light of Congress’ expressed policies. 
Congress was both obliged to and did grant the airlines 
just compensation for the mail service exacted from them. 
The Board’s construction, however, prevents them from 
obtaining full compensation. Congress declared its desire 
to foster and develop a sound aviation industry, in the in¬ 
terests of national defense and the country’s commerce 
(§2). Mail pay was the subsidy device used to insure the 
economic soundness of air carriers, and Congress directed 
the Board to see to it that mail pay was adequate at all 
times to achieve that end (§406). The decision below 
frustrates that purpose by preventing full relief frqm be¬ 
ing given to a carrier whose economic security ha^ been 
impaired by events unforeseen when the Board’s original 
rate prophecies were made. In short, the Boardcon¬ 
struction thwarts the policy underlying the Act and vitiates 
its express language. 
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POINT I 

The Act delegates to the Board the power of Congress 
to increase mail rates retroactively. 

By unique words which have no parallel in any com¬ 
parable legislation, Section 406(a)(1) of the Act expressly 
delegates to the Board the retroactive rate-making power 
which Congress has always possessed and exercised in mail 
cases. 


A. Congress Has the Power to Increase Mail 
Rates Retroactively 

Undoubtedly Congress has the power to adjust mail 
rates retroactively even though a different rate was previ¬ 
ously in effect. Oblique intimations to the contrary appear 
in the majority opinion below. “To interpret the statutory 
language ... as granting the broad discretion here urged 
raised formidable administrative and constitutional dif¬ 
ficulties 7 ’ (81, footnote 30). This cryptic allusion is not 
clarified, which is hardly surprising since, as shown later 
(pp. 47-48), it is the Board’s position which entails “con¬ 
stitutional difficulties.” The suggestion is completely 
specious. 

Congress has repeatedly adjusted mail rates retroac¬ 
tively, either directly or by its agent. Naturally litigation 
has ensued chiefly over rate decreases. It is settled law 
that Congress has plenary power to reduce mail rates 
retroactively, subject only to the constitutional provisions 
forbidding the impairment of contracts ( Chicago & North¬ 
western Ry. Co. v. U. S., 104 U. S. 680; Chicago, Milwaukee 
& St. Paul Ry. Co. v. U. S., 104 U. S. 687; see St. Paul 
& Duluth Rd. Co. v. U. S., 112 U. S. 733, 735) and requiring 
payment of just compensation when one is compelled to 
carry the mail ( U. S. v. New York Central Rd. Co., 279 
U. S. 73, 78). The power has been exercised and sustained 
time and again. See, e.g., Missouri, Kansas & Texas Ry. 




9 


Co. v. U. S., 256 U. S. 610, 614; Eastern Rd. Co. v. U. #.j 129 

U. S, 391, 395; Jacksonville, Pensacola & Mobile Rd. Co. 
v. U. S., 118 U. S. 626; Wisconsin Central Rd. Co. v. U. S., 
164 U. S. 190; Chicago, Milwaukee & St. Paul Ry. Co. v. 

V. S., 198 U. S. 385. 

Likewise, Congress is perfectly free to increase mail 
rates retroactively. It may authorize, by private bill, pay¬ 
ment for services rendered by a mail carrier although no 
legal right to compensation previously existed. Kenddll v. 
U. S., 12 Pet. [U. S.] 524; Roberts v. U. S., 92 U. S^ 41; 
Wightman v. U. S., 23 Ct. Cl. 144. It can voluntarily un¬ 
dertake to increase retroactively compensation which 
proved inadequate. Quite apart from the fact that Con¬ 
gress may always “spend money in aid of the ‘gereral 
welfare’ ” ( Helvering v. Davis, 301 U. S. 619, 640), r.oth- 
ing in the Constitution compels the Government to be less 
honorable or generous than a private citizen. U. S. v. 
Realty Co., 163 U. S. 427, 439-444; Cincinnati Soap Co. v. 
U. S., 301 U. S. 308, 314-317; Pope v. U. S., 323 U. S. 1, 
9-10. Indeed, where—as here—it compels a carrier to 
transport mail, a retroactive increase is often mandatory 
under the Fifth Amendment. U. S. v. New York Central 
Rd. Co., 279 U. S. 73, 78-79. 

In point of fact, Congress has frequently exercised this 
power to increase mail rates retroactively. 

In 1912 it established the parcel post service, effective 
January 1, 1913 (Act of August 24, 1912, c. 389; 37 ^tat. 

557) . It was apparent that the existing rates might be in¬ 
adequate. The original act authorized the Postmaster 
General to readjust the compensation of “star route and 
screen-wagon contractors” on proof of inadequacy (37 Stat. 

558) . See Halstead v. U. S., 55 Ct. Cl. 317. Controversy 
raged, however, whether the railroads too should get higher 
rates, and at first no increase was authorized for them. 
This left them without any legal right to additional com¬ 


pensation. St. Louis Southwestern Ry. Co. v. U. S., 
U. S. 70, 73-76. 


262 
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In 1913 Congress remedied the situation partially by 
authorizing the Postmaster General to increase the com¬ 
pensation to railroads (Act of March 4, 1913, c. 143; 37 
Stat. 797). The increase could be made, however, only 
after July 1, 1913, was limited in amount, and was purely 
discretionary. U. S. v. Atchison, Topeka & Santa Fe Ry. 
Co., 249 U. S. 451; St. Louis Southwestern Ry. Co. v. U. S., 
262 U. S. 70, 73. But in 1916 the Postmaster General was 
authorized to increase the railroads’ compensation retro¬ 
actively to stated dates in 1913 and 1914. (Act of July 28, 
1916, c. 261; 39 Stat. 425). See St. Louis Southwestern Ry. 
Co. v. U. S., 262 U. S. 70,73, footnote 2. At the same time— 
July 28, 1916—the Railway Mail Pay Act “authorized and 
directed” the Postmaster General to “readjust the com¬ 
pensation to be paid to railroad companies” retroactively 
to June 30, 1916 “or as soon thereafter as may be prac¬ 
ticable” (39 Stat. 425). 

Likewise, as the Board noted below (71, footnote 16), 
when the Air Mail Act of 1934 was revised in August 1935, 
it was provided that the changed compensation for carrying 
air mail under previous contracts should be paid retroac¬ 
tively as of March 1,1935. (Act of August 14,1935, c. 530; 
49 Stat. 617, §8). See below, p. 38 footnote. 

Plainly, therefore, Congress has the power to increase 
mail rates retroactively and has frequently exercised it. 

B. Congress Has Delegated to the Board the Power to 
Increase Mail Rates Retroactively 

Increasing rates by legislative action is a cumbersome 
and slow process. Congress created the Board to take over 
that burden. Presumably it intended to confer sufficiently 
broad power to enable the Board to cope with all situations 
that might arise, thus reducing appeals for Congressional 
relief to a minimum. “Obviously Congress intended the 
Commission to settle the whole business, not to leave a 
straggling residuum to look out for itself, with possible 
danger to the validity of the Act” {U. S. v. New York 
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V 


Central Rd. Co., 279 U. S. 73, 79). In fact §406(a)(il) of 
the Act contains language which aptly confers on the Board 
all the power which Congress possessed to revise mail rates 
retroactively and which it could, of course, delegate to the 
Board. 

The Board is “empowered and directed” by §406(a) (1) 
to “make such rates effective from such date as it shall 
determine to be proper.” On its face, this language is per¬ 
fectly clear. Indeed, in 1943 the Board remarked on “the 
plain language of the statute relative to the Board’s dis¬ 
cretionary power to make rates effective from such date 
as it deems proper” ( American Airlines, Inc. et al., Mail 
Rates, 4 C. A. B. 90, 93). In 1947, curiously enough, it 
found that “ambiguity is clearly present” (68). 

More comprehensive words than are found in §406(a) (1) 
would be hard to imagine. The Board is given broaq dis¬ 
cretion to select any date it deems proper. That was pointed 
out as far back as 1939. “The language of section 406(a) 
gives to the Authority [Board] the right to exercise a sound 
discretion in determining the proper date on which a rate 
shall be made effective” ( Pan American Airways Co. [of 
Nevada]—Mail Rates, 1 C. A. A. 385, 409). 

No limitations on that discretion are imposed, althbugh 
of course the Board must regard the statutory objectives. 
In 1942 the Board stated this forcefully in American [Air¬ 
lines, Inc.—Mail Rate Proceeding, 3 C. A. B. 323, 331: 


a 


We conclude that section 406(a) of the 


Act 


vests in the Board complete discretion to determine 
the date upon which its orders thereunder shal| be¬ 
come effective. In exercising this discretion, we are 
limited only by the procedural requirements of notice 
and hearing and by the necessity of promoting the 
broad objectives of the Act.” 

This conclusion was reiterated in American Airlines, 
Inc. et al., Mail Rates, 4 C. A. B. 90, 92. 

Thus the unwieldy process of petitioning Congress for 
legislation increasing a rate retroactively has been dis- 
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carded. Congress has confided to the Board its entire 
power to change rates retroactively. Of course the Board 
is not compelled to make retroactive changes—any more 
than was Congress. It is obliged, however, carefully to 
weigh all the facts of each particular case and choose that 
date which will be proper. The date may be the day on 
which its order is issued. It may be a future date. It may 
be a date in the past—whether it happens to antedate the 
institution of a rate proceeding or not. Complete pliability 
is the essence of the statutory scheme. 

The prevailing opinion below reads into this simple, 
flexible statute a rigid limitation on the Board’s power. 
The Board is to determine “fair and reasonable rates of 
compensation” and make them effective “from such date 
as it shall determine to be proper”—but not if that date 
was earlier than the institution of the proceeding. A rate 
may have become unfair—indeed, confiscatory—on March 
1. If the rate proceeding does not get under way until 
March 10, however, the Board now says it is powerless to 
remedy the injustice completely by making the new rate 
retroactive to March 1, because no rate proceeding was 
pending on that day. The carrier must go hat in hand to 
Congress and ask for relief. The Act contains no such 
limitation on the Board’s power; the Board has simply im¬ 
ported it into the statute by brute force. 

This amendment of the Act by administrative fiat leads 
to other curious results. 

“In air transportation we can see but dimly the shape 
of things to come” ( American Airlines, Inc.—Mail Rate 
Proceeding, 3 C. A. B. 323, 339). Hence, as this court has 
pointed out, determination of mail rates is peculiarly “a 
forecast subject to all the frailties of prophecy” ( United 
Air Lines, Inc. v. Civil Aeronautics Board, 81 App. D. C. 
89, 95; 155 F. [2d] 169,175). “The determination of a fair 
rate necessarily includes consideration of the susceptibility 
of the industry to large and unpredictable fluctuations of 
net operating income” ( Delta Air Corp.—Mail Rates for 
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Route Nos. 24 and 54, 3 C. A. B. 261, 285). The Boaijd was 
quite cognizant of that fact when it set TWA’s present 
mail rates in 1945. Transcontinental & Western Air 1 , Inc., 
Mail Rates, 6 C. A. B. 595. Time and again it remarked 
that “accurate forecasts of future operations are compli¬ 
cated not only by uncertainty as to the direction in which 
these curves will move in the future but also because of 
uncertainty as to the relative timing and rate of movement 
of each individual curve” (pp. 597-598). “. . . it ^s not 
possible under existing circumstances to arrive at aj fully 
reliable determination of the probable future mail costs” 
(p. 600). Hence the Board, noting “the dynamic condi¬ 
tions now developing” (p. 601), referred to its rate as a 
“tentative rate” (p. 602). 

The decision below makes it impossible for a carrier to 
obtain full redress when the Board’s prophecy is mjocked 
by events. That is true even when a sudden catastrophe 
occurs which is bound to affect rates for a long while. For 
it is not physically possible to act instantly; it takes time 
to prepare even a simple petition. Particularly is that so 
because §406 (c) of the Act (52 Stat. 998; 49 U. S. C. 
§486[c]) requires the carrier to go further than ask for 
relief. “Any petition for the fixing of fair and reasonable 
rates of compensation under this section shall include a 
statement of the rate the petitioner believes to be fair and 
reasonable.” If the carrier is to make a sincere attempt to 
comply with §406(c), it cannot possibly file a petition a s soon 
as an emergency occurs. 

The situation is aggravated when the calamity is of 
uncertain duration, such as a strike or the grounding of 
airplanes, so that one can only guess whether its effect will 
pass in a day or persist indefinitely. If the Board lacks 
power to adjust rates prior to the filing of the petition, 
inevitably the carrier must endure the unfair rate for some 
period—unless, by some fortuitous coincidence, it already 
has a petition pending for totally different reasons. 
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But the unfairness of a rate usually develops imper¬ 
ceptibly under slowly changing conditions. It is impossible 
to detect exactly when a fair rate becomes unfair. The 
change may go unnoticed at first. Even after unfairness 
is suspected, the carrier may quite reasonably attribute 
its losses to purely transitory causes. With all the advantage 
of knowledge after the event, the Board’s attempt—months 
or years later—to fix the time when the rate became unfair 
will be only an informed guess. Yet under the decision 
below, the carrier must either rush to the Board with a 
petition whenever it has the remotest suspicion that a rate 
is becoming unfair, or run the risk of surrendering part of 
its right to fair compensation. It delays at its peril, for 
the Board is utterly powerless to grant relief if hindsight 
shows that the rate was unfair before the petition was filed. 

Thus a premium is put on hasty, ill-considered petitions. 
By the same token, a penalty is imposed on the carrier 
which files its petition only after events have actually 
shown that its fears were well-founded. It is a curious 
theory which rewards the rash and penalizes the prudent 
carrier. 

The Board’s disavowal of power to obviate such un¬ 
toward consequences flies in the face of the clear, express 
words of §406(a) (1). What is more, it is flatly contradic¬ 
tory of the Board’s previous construction of the Act. 


POINT II 

The Board has repeatedly exercised the power which 
it now disavows. 

Until the decision below, the Board never denied that it 
had power to make mail rates retroactively effective from 
any date. The most that it stated was that “as a matter of 
sound general policy there should be no adjustments in 
mail rates during periods when a rate case is not pending” 
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(Braniff Airways, Inc., Mail Rates for Routes Nos. 9, i\5 and 


50, 3 C. A. B. 633, 636).* It would be idle to talk 


of 


“general” policy if the Board had no power to vary i|t. 

Never before did the Board deny an airline the ri^ht to 
adduce evidence to show that circumstances justified ja de¬ 
parture from its “general policy”. Several times, More¬ 
over, it asserted and exercised the power to fix rates retro¬ 
actively prior to the time when a rate proceeding! was 
begun.** 

A. The New Route Cases 

Occasionally an airline has begun operating a new iroute 
without filing a rate petition. In such cases the Boarji has 
made its final rate retroactive to the time when operations 
started. All American Aviation, Inc., Mail Rate for Route 


356- 
tes, 6 


* For other similar “policy” statements see Transcontinental & 
Western Air, Inc., Mail Rates, 4 C. A. B. 139, 142-143; All American 
Aviation, Inc., Mail Rate for Route No. 49, 4 C. A. B. 354. 

357; Pacific Alaska Airways, Inc., el al., Alaska Mail Ra\ 

C. A. B. 61, 70; Caribbean-Atlantic Airlines, Inc., Mail Rkte, 7 
C. A. B. 943, 946. Occasionally, in refusing to depart from its 
general policy, the Board had expressly left open the question 
whether power existed. See, e.g., Pan American Airways Co. (of 
Nevada)—Mail Rates, 1 C. A. A. 385, 410; Continental Air Lines, 
Inc.—Mail Rates for Routes Nos. 29 and 43, 3 C. A. B. 394, 401; 
Mid-Continent Airlines, Inc.—Mail Rates for Routes Nos. 26 and 
48, 3 C. A. B. 464, 466. 

** Of course a “temporary” rate is frequently increased retro¬ 
actively to a date prior to the institution of the proceeding brought 
to change that rate. See, e.g.. Northwest Airlines, Inc., Order No. 
E-721, July 29, 1947; Florida Airways, Inc., Order No. E-765, Aug. 
19, 1947; Monarch Air Lines, Inc., Order No. E-898, Oct. 20, 
1947; Empire Air Lines, Inc., Order No. E-896, Oct. 20, 1947; 
Florida Airways, Inc., Order No. E-897, Oct. 20, 1947; Southwest 
Airways Co., Order No. E-899, Oct. 20, 1947; Chicago & Southern 
Air Lines, Inc., Order No. E-1096, Jan. 5, 1948. In its opinioji last 
adjusting TWA’s domestic rates, the Board said it was establishing 
a “tentative rate” (Transcontinental & Western Air, Inc., Mail 
Rates, 6 C. A. B. 595, 602), but the magic word “tentative” or 
“temporary” did not appear in the order. 
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No. 49, 3 C. A. B. 79 (route operated 4 months before pro¬ 
ceeding begun); United Air Lines Transport Corp., Mail 
Rate for Route No. 57, 3 C. A. B. 381 (route operated 9 
days before proceeding begun); Pacific Alaska Airways, 
Inc., et al., Alaska Mail Rates, 6 C. A. B. 61 (route operated 
54 days before proceeding begun); Caribbean-Atlantic Air¬ 
lines, Inc., Mail Rates, 6 C. A. B. 407 (route operated 27 
months before proceeding begun); Pioneer Air Lines, Inc., 
Order No. E-676, July 2, 1947 (route operated 20 days be¬ 
fore proceeding begun). 

The majority said below: 41 Obviously when a new oper¬ 
ation is commenced the question of mail compensation for 
that operation from its commencement must be decided” 
(81-82). All that is obvious is that some procedure for 
affording the airline complete relief should exist. It is 
equally obvious, however, that such a procedure does exist 
in new route cases, without conjuring up some special power 
to set rates prior to the time when a petition is filed. All the 
airline need do, to get full relief, is to file its rate petition 
when it starts operations. Indeed, it can petition for a rate 
even before it has begun to operate.* The Board’s attempt 
to distinguish the new route cases on the ground of sup¬ 
posed necessity is utterly unsound. 

* See, e.g., Mid-Continent Airlines, Inc.—Mail Rate for Route 
No. 48, 2 C. A. B. 392; Braniff Airways, Inc.—Mail Rate Pro¬ 
ceeding, 2 C. A. B. 555; Northwest Airlines, Inc.—Mail Rate Pro¬ 
ceeding for Route No. 45, 2 C. A. B. 827; Trans-Texas Airways, 
Order No. E-900 (Oct. 20, 1947) ; Colonial Airlines, Inc., Bermuda 
Services Mail Rates, Order No. E-1153 (Jan. 26, 1948) ; Pied¬ 
mont Aviation, Inc., Order No. E-1277 (Mar. 9, 1948). A “per¬ 
manent” rate can be—and has been—fixed even before operations 
have begun. See, e.g., Continental Air Lines, Inc.—Mail Rates for 
Route No. 43, 1 C. A. A. 182, 189; Pan American Airways Co. (of 
Delaware)—Mail Rates, 1 C. A. A. 220, 258. More recently, only 
a temporary rate has been established when operations have not 
yet started. See, e. g., Braniff Airways, Inc., Order No. E-966 
(Nov. 10, 1947). 
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The majority then notes that new route cases involve 
“no question of the retroactive revision of a final rate, 
since no rate at all was in effect for the new routes?’ (82, 
footnote 32). But the Act draws no distinction between 
the Board’s power to fix a new rate by “retroactiv^ revi¬ 
sion of a final rate” and its power to fix a new rate (where 
no such revision is involved. In one case, the carrier is 
made whole by retroactively increasing its compensation 
from an inadequate rate to a fair one; in the other, the in¬ 
crease is from another inadequate amount—zero—1}o the 
same fair rate. 

Apart from that, the Board has actually asserted and 
exercised the power to undertake “retroactive revision of 
a final rate.” 


B. The “Nunc Pro Tunc Petition” Device 

I 

A perfect example of the Board’s acknowledging tjiat it 
has power to deviate from its “general policy” is referred 
to casually in a footnote in the majority opinion (66, foot¬ 
note 4). 

In May 1942 the Armed Forces took over many of the 
domestic air carriers’ planes, and severe restrictions upon 
service were imposed. To alleviate the resulting hardship, 
the Board issued two “general memoranda” to all airlines. 
They are set forth in full in Appendix B. In the (first, 
the Board, calling attention to its “policy of not making 
rates effective prior to the institution of a proceeding,” 
suggested that a new rate proceeding might be instituted on 
June 1, 1942, for the benefit of carriers which had no rate 
proceeding pending. The second memorandum of June 
3,1942, stated: | 

“The Board will not initiate new rate proceed¬ 
ings as of June 1, 1942, as was stated in the Board’s 
previous memorandum. Consequently, it will be 
necessary for any carrier which does not now have 
a rate proceeding pending but which wishes its iiates 
to be subject to review by the Board for the pejriod 
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beginning June 1,1942, to file a petition under Section 
406 of the Act requesting such review. The Board 
will accept any such petition filed within the next 
two weeks as being dated June 1,1942, if the carrier 
concerned so desires 

If the Board lacks jurisdiction to make a rate retro¬ 
actively effective as of a date earlier than the filing of a 
petition, of course it cannot acquire it by allowing the 
petition to be filed nunc pro tunc that earlier date. “An 
order may not be made nunc pro tunc which will supply a 
jurisdictional defect” ( Stock v. Mann, 255 N. Y. 100, 103, 
174 N. E. 76, 77). That is true no matter how short the 
period involved, or how pressing the need for relief. Thus, 
if the time to appeal has expired, it cannot be extended 
by permitting notice of appeal to be filed nunc pro tunc 
an earlier day. “If it could be, the law which limits the 
time within which an appeal can be taken would be a dead 
letter” ( Credit Co. Ltd. v. Arkansas Central Ry. Co., 128 
U. S. 258, 261). See also, The Bayonne, 159 U. S. 687, 692- 
693; Gagnon v. U. S., 193 U. S. 451; Conboy v. First Nat. 
Bank of Jersey City, 203 U. S. 141, 145; Old Nick Williams 
Co. v. U. S., 215 U. S. 541, 544; Boatmen's Bank v. Atchison, 
Topeka <& Santa Fe Ry. Co., 2 F. (2d) 972, 973 (C. C. A. 8); 
Osborn v. U. S., 50 F. (2d) 712, 713 (C. C. A. 4); U .S. v. 
Rayburn, 91 F. (2d) 162, 164 (C. C. A. 8). Likewise, if a 
document must be filed by a stated date, there is no power 
to permit its later filing nunc pro tunc that day. In re 
Richmond Rill Electrical Supply Co., Inc., 47 F. (2d) 948, 
949; In re Vasques, 50 F. (2d) 271. 

* Similar is United Air Lines Transport Corp.—Mail Rate Pro¬ 
ceeding, 3 C. A. B. 289. A petition to revise a rate was filed on 
December 26, 1941. A month later the Board allowed an amend¬ 
ment of the petition to ask for an adjustment as of December 
15, 1941, because on that day one of its schedules had been dis¬ 
continued, causing a reduction in its total mail compensation. The 
rate was then adjusted upwards as of December 15 (p. 292). 
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Thus the Board clearly proclaimed its power to est 
a rate retroactively to June 1 even though the p 
might not be filed until June 17. Indeed, it invited 
to file petitions asking for such retroactive relief. 


car 


ablish 
etition 
riers 


C. Retroactive “Reopening” of Final Rate Orders 

In one of its earliest rate cases, the Board retroactively 
increased a rate, long after it had become final, without 
paying even lip service to its “general policy.” 

In June 1939 certain transatlantic mail rates wefe es¬ 
tablished, effective May 20, 1939. Pan American Airways 
Co. (of Delaware)—Mail Rates, 1 C. A. A. 220. The prder 
set excess rates for loads over 1,600 pounds, “provided 
such trip shall have been completed at least as far as 
Foynes, Ireland or Lisbon, Portugal” (p. 258). Excess 
rates were not allowed for mail carried only as far a|s the 
Azores. Eight months later the Board “reopened” the 
proceeding on its own motion and found that the farmer 
rate was unfair. Pan American Airways Co. (of Delaware) 
—Transatlantic Mail Rates, 1 C. A. A. 650. “The fact that 
the volume of mail between the United States and the 
Azores is nominal in no way alters the fact that petitioner 
is entitled to a fair and reasonable rate of compensation s 
for the service rendered in transporting such mails” (p. 
652). Thereupon it “amended” its original order, retro¬ 
actively as of May 20, 1939, to authorize excess rates on 
mail carried to the Azores (p. 654). 

Conversely, a proceeding was “reopened” nearly a year 
and a half after a final rate had been fixed and the rate was 
reduced, retroactively to the effective date of the original 
order, by a “revised” order. Pan American Airways, Inc., 
Latin-American Mail Rates, 6 C. A. B. 85, 94. See also 
Pan American Airways, Inc.—Transatlantic Mail Rates, 
Order No. E-612 (June 9, 1947) discussed at length in the 
dissenting opinion below (95-97), now on appeal. 

If the Board had no power to revise the rates retroac¬ 
tively in a new proceeding, it could not create it by the trans- 
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parent device of calling the new proceeding a “ reopening’’ 
of the old one, for “the subsequent proceeding was, in ef¬ 
fect, a new proceeding which by reason of its character 
invoked an authority not possessed” ( XJ. S. v. Mayer, 235 
U. S. 55, 70). See, e.g., Delaware, Lackawanna <£ Western 
Rd. Co. v. Rellstab, 276 U. S. 1,4-5; Realty Acceptance Corp. 
v. Montgomery, 284 U. S. 547, 549, 552; In re Metropolitan 
Trust Co., 218 U. S. 312, 320; Hiawassee Lumber Co. v. U. S. 
64 F. (2d) 417, 418-419 (C. C. A. 4); Stewart Die Casting 
Corp. v. National Labor Relations Board, 129 F. (2d) 481, 
483 (C. C. A. 7). Hence these decisions of the Board neces¬ 
sarily recognize that it has power to change a rate retro¬ 
actively to a time antedating the proceeding instituted to 
effect that change. 


D. The “System” Cases 

1. Western Air Lines—Mail Rate for Routes Nos. 13, 
19 and 52, 4 C. A. B. 441, involved an airline which orig¬ 
inally had only two routes, on which final rates were in 
effect before 1941. On June 12, 1941 it began mail service 
over a new route. In December 1941 it petitioned the Board 
for an order fixing rates for its entire system of three 
routes. Later it moved to withdraw that petition and asked 
to have a rate fixed only for the new route. The Board 
denied that motion because it thought the rates ‘ ‘ should be 
considered and determined upon a system basis” and that 
“the rates of compensation payable to respondent on all 
of its routes should, in so far as feasible, be subject to re¬ 
view and determination during the period” of operations 
over the new route (p. 442). 

Concluding that “a review of respondent’s need for 
mail compensation subsequent to June 12, 1941, is in or¬ 
der” (p. 444), the Board reviewed operations over all 
three routes from that date. It decided that the “mail 
compensation already paid respondent” on its two old 
routes “-was adequate to meet all of its need” (p. 444). 
Because those rates “adequately compensated respondent 
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for the services rendered over its entire system” it felt 
“no revision of such rates is necessary” (p. 445).* (Nom¬ 
inally it left the old rates unchanged and gave the carrier 
nothing for carrying mail over the new route. Realistically, 
it reduced the rates retroactively from June 12, 1941, since 
the carrier received no more mail pay although ill ren¬ 
dered more mail service. 

Referring to its action in retroactively reviewing the 
fairness of the old rates during the six months before filing 
of the petition, the Board said (p. 444): 

* ‘ This, it should be emphasized, arises out of ti[e un¬ 
usual circumstances surrounding this case, yhere 
even though no proceeding was pending, a review of 
respondent’s mail compensation was necessitated by 
the operation of a route for which no rate of mail 
compensation had been fixed. In the absence of like 
unusual circumstances the Board will adhere jo its 
policy not to review rates prior to the institution of 
a proceeding by petition or order.” 

Actually the new route did not “necessitate” the 
Board’s action at all. The Board is able to fix rates on a 
“system” or over-all basis, rather than for each route, be¬ 
cause “the Act does not require the maintenance oi the 
route concept” ( Inland Air Lines, Inc.—Mail Rates for 
Routes Nos. 28 and 35, 3 C. A. B. 491, 492; see also, Eastern 
Air Lines, Inc., Mail Rate Proceedings, 3 C. A. B. 733, 740; 
Pennsylvania-Central Airlines Cory., Mail Rates, 4 C. j{L B. 
22, 25). But the Act does not require the “system” basis 
of rate-making either. The Board has recognized that “we 

* Similar action was taken where final rates were previously in 
effect for all routes. Transcontinental & Western Air, Inc., Mail 
Rates, 4 C. A. B. 139, 143. Rates were in effect for all of TWA’s 
routes prior to 1941. On March 13, 1941, TWA petitioned for a 
new rate for just one route. On August 13, 1941, the Board |com- 
menced a proceeding to set new rates for all other routes of TjWA, 
consolidating it with TWA’s petition. The Board reviewed the 
rates on all routes from March 13, 1941 as “under the present cir¬ 
cumstances the Board deems it necessary to review the operations 
of petitioner as a whole” but found that no revision was necessary. 
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may fix a rate for a single route if such a review indicates 
the necessity therefor ” ( Transcontinental & Western Air, 
Inc., Mail Rates, 4 C. A. B. 139,143), and has done just that 
several times. See, e. g., Mid-Continent Airlines, Inc .— 
Mail Rate for Route No. 48, 2 C. A. B. 392, 393; Pan Amer¬ 
ican Airways, Inc., Latin-American & Miami-Leopoldville 
Services, Mail Rates, Order No. E-738, July 24, 1947, p. 12. 
Indeed, in certain cases the Board regards itself as con¬ 
stitutionally obligated to fix a rate for a “segregated ’’ 
route rather than the whole system. Pacific Alaska Air¬ 
ways, Inc., et al., Alaska Mail Rates, 6 C. A. B. 61, 68. Thus 
retroactive revision of the previous rates on the old routes 
in a system is not at all mandatory merely because a new 
route is begun. 

The Board now says that the circumstances in the 
Western case were quite different from those here, and 
neither “the grounding of planes” nor “labor difficulties” 
are “particularly unusual” (82-83, and footnote 33). Of 
course there is nothing at all unusual about opening a new 
route.* But the argument completely misses the point. 

* TWA’s transatlantic routes are new routes opened on Febru¬ 
ary 5, 1946. Only a temporary rate has been set therefor. Trans¬ 
continental & Western Air, Inc., Transatlantic Mail Rate, 7 C. A. B. 
421. The Board should therefore apply the “system” rule of the 
Western case to TWA also, and determine whether a retroactive 
revision of the rates for the old routes in the system should be made 
as of February 5, 1946. 

The Board’s rejoinder, that the Western decision “does not re¬ 
quire us to make a carrier whole for past losses on its system simply 
because a new route was placed in operation prior to petition date” 
(89), is no answer at all. No one says that the Board is required 
to do anything except hear this case on the merits, and exercise a 
sound discretion. If the Board has the power in one “system” 
case, however, it has it in all. It cannot abdicate that power. A 
court cannot direct it how to exercise its discretion, but it can direct 
it to exercise it one way or another. See, c.g., Alton Rd. Co. v. 
U. S., 287 U. S. 229, 236; Kansas City Southern Ry. Co. v. I. C. C., 
252 U. S. 178, 188; I. C. C. v. Humboldt Steamship Co., 224 U. S. 
474, 484-485; Pan American Airways Co. v. Civil Aeronautics Board, 
121 F. (2d) 810, 816 (C. C. A. 2); W. R. Grace & Co. v. Civil 
Aeronautics Board, 154 F. (2d) 271, 282 (C. C. A. 2). 
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Section 406(a)(1) does not give the Board special power 
where a carrier adds a new route to its system, or where 
“unusual” circumstances arise. Its language is completely 
general. Certainly it creates no hierarchy of “unusual” 
circumstances, drawing fine-spun distinctions between one 
* 1 unusual ’ 7 situation and another. If the Board lacks power 
to make a “retroactive revision of a fixed rate” pn old 
routes, it cannot usurp that power just because a new route 
has been inaugurated and it usually likes to set a rate for 
an entire system. 

2. In the Western case the old rate was nominally left 
undisturbed. Quite recently the Board modified an old rate 
in terms as well as in fact. A carrier operated two old 
routes, under a rate of 21.61 cents per airplane mile. 
Colonial Airlines, Inc., Mail Rate, 7 C. A. B. 415. On April 
15, 1946, it started two new routes. In December 1946 it 
filed a rate petition. The Board fixed a lower temporary 
rate (20 cents per airplane mile) on all four routes, Retro¬ 
actively to April 15, 1946. Colonial Airlines, Inc., Order 
No. E-408 (Apr. 1, 1947). It has made it clear that the 
“permanent rate” which is to be “fixed should be retroac¬ 
tively effective to April 15, 1946.” Colonial Airlines, Inc., 
Order No. E-1263 (Mar. 4,1948), page 5. 

3. Recently the Board struggled to reconcile the j deci¬ 
sion herein with its holdings in the “system” cases. An 
airline at first operated only one route, on which a final 
rate was in effect. Northeast Airlines, Inc., Mail Rate — 
Route No. 27, 4 C. A. B. 181,194. On May 1,1945, it began 
a second route. On May 14, 1945, it petitioned for a rate 
on that new route alone. On June 20, 1945, the Board be¬ 
gan a proceeding to fix a rate for the “system,” and con¬ 
solidated the proceedings. It reviewed the facts baRk to 
May 1,1945, and fixed the compensation for the system “for 
the period beginning May 1, 1945” at a lump sum, “equal 
to 29.36 cents per airplane mile flown” ( Northeast Airlines, 
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Inc. Mail Rates, Order No. E-1230 [Feb. 26, 1948] order 
p. 2.) Since that rate did “not provide an upward adjust¬ 
ment of mail rates on the old Route No. 27 for the period 
prior to June 20, 1945, when proceedings were initiated 
with respect to that route” the case was thought to present 
“no problem of retroactivity within the principle of the 
TWA” case (opinion, pp. 35-36). 

This carries hair-splitting to the nth degree. First the 
Board reads into §406(a)(l) a limitation forbidding rates 
to be retroactively revised earlier than the time when the 
new proceeding begins. Until that time, rates are conclu¬ 
sively presumed to be frozen at a fair amount. Then it en¬ 
grafts on the limitation an exception which enables it to 
unfreeze those rates to effect a retroactive revision in the 
“system” cases. Finally it reads into that exception an¬ 
other one which permits the revision to be made downward, 
but not upward. Such mental gymnastics indicate that some¬ 
thing is radically wrong with the Board’s basic interpreta¬ 
tion. 

E. Summary of the Board’s Interpretation of the Act 

In sum, time and again the Board construed §406(a)(l) 
as conferring power to fix a rate effective as of any time, 
whether before or after institution of a proceeding. As 
late as April 18,1947, the Board’s Public Counsel asserted: 

“Although the Board has the power to fix a rate to 
be effective prior to the date of the institution of a 
mail rate proceeding, it has consistently held as a 
matter of sound general policy that no adjustments 
should be made in mail rates during periods when 
rate proceedings are not pending.”* 

Little wonder, therefore, that when Public Counsel orig¬ 
inally moved to dismiss TWA’s petition, they did not claim 

* Motion of Public Counsel Burt and Redding to dismiss peti¬ 
tion for retroactive rate, Matter of Mail Compensation of Penn - 
sylvania-Central Airlines, Corp., Docket No. 484. 
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that the Board had no power to grant it (13-21). It wa^ two 
months later, after TWA had cited authorities showing that 
the Board could not abdicate its power by denying a hear¬ 
ing on the merits (22-25), before Public Counsel amended 
their motion to contend that no such power existed (38). The 
claim of lack of power was a sheer afterthought. 

Not only does the decision below reverse the Board’s 
accepted interpretation of the Act, but it turns its lucid 
language into gibberish. In a famous case it was said: “It 
would serve no good purpose to amplify by argument or 
illustration this plain meaning of the statute. It is so plain 
that to argue it would obscure it” (Motion Picture Patents 
Co. v. Universal Film Mfg. Co., 243 U. S. 502, 513). The 
arguments now advanced by the Board so obscure the Act 
that it is unrecognizable. For the decision below amends 
§406(a)(l) so that the Board is: 


“empowered and directed ... to make such irates 
effective from such date as it shall determine to be 
proper, but only if that date does not antedate the 
date when the Board takes action upon its own in¬ 
itiative or when such a petition is filed, unless (a) 
the previous rate has expressly been called a ‘tenta¬ 
tive’ or ‘temporary’ rate, or (b) the rate is being 
established for a new route, or (c) the Board permits 
the petition to be filed or amended nunc pro tunc 
some earlier date, or (d) the Board decides tc ‘re¬ 
open’ an earlier proceeding and issue an ‘amended’ 
or ‘revised’ order, or (e) the carrier begins al new 
route and the Board desires (although it is ncjt re¬ 
quired) to adjust compensation retroactively on a 
system basis, but in that event it may make the ad¬ 
justed rate retroactive only if it is lower than the 


previous rate.” 

This hodgepodge of rarefied and meaningless distinc¬ 
tions is what Congress is now supposed to have intended by 
the simple clear words of §406(a)(l)! 
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F. Significance of the Board’s Previous Interpretation 

of the Act 

Until the decision below the Board cautiously but re¬ 
peatedly exercised the power now disclaimed. This ad¬ 
ministrative interpretation is added proof that there is 
nothing 44 ambiguous’’ about §406(a)(1). But if the Act 
mysteriously became ambiguous after ten years, the 
Board’s original and long-standing interpretation would be 
decisive. 

44 An agency may not finally decide the limits of its 
statutory power. That is a judicial function” ( Social Se¬ 
curity Board v. Nierotko, 327 U. S. 358, 369). Where a stat¬ 
ute is ambiguous, however, its interpretation by adminis¬ 
trative agencies goes “far to remove doubt as to its mean¬ 
ing if any existed” ( First National Bank v. Missouri, 263 
U. S. 640, 658), and is always “entitled to great weight” 
(Boutell v. Walling, 327 U. S. 463, 471). “The practice has 
peculiar weight when”—as here—“it involves a contem¬ 
poraneous construction of a statute by the men charged 
with the responsibility of setting its machinery in motion, 
of making the parts work efficiently and smoothly while 
they are yet untried and new” ( Norwegian Nitrogen Prod¬ 
ucts Co. v. U. S., 288 U. S. 294,315; quoted in TJ. S. v. Ameri¬ 
can Trucking Assn . Inc., 310 U. S. 534, 549). See also, 
Great Northern Ry. Co. v. TJ. S., 315 U. S. 262, 275; Flem¬ 
ing v. Mohawk Wrecking <& Lumber Co., 331 U. S. Ill, 116. 

Long ago in mail pay cases it was said: 4 4 It is a settled 
doctrine of this court that, in case of ambiguity, the judicial 
department will lean in favor of a construction given to a 
statute by the department charged with the execution of 
such statute, and, if such construction be acted upon for 
a number of years, will look with disfavor upon any sudden 
change, whereby parties who have contracted with the gov¬ 
ernment may be prejudiced. It is especially objectionable 
that a construction of a statute favorable to the individual 
citizen should be changed in such manner as to become retro¬ 
active” ( U. S. v. Alabama Great Southern Rd. Co., 142 
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U. S. 615, 621; Grand Trunk Western Ry. Co. v. U. p., 252 
U. S. 112,121; Luckenbach Steamship Co. v. U. S., 280 U. S. 
173, 182). That principle applies with added force where 
the obligation to serve the government is imposed by statute 
rather than assumed by contract. 

For a decade the Board took the Act at its face value. 
Now it discovers “ambiguity” in language which it early 
characterized as “plain,” and converts the Act into a (jumble 
of casuistical distinctions. We submit that §406(a)(l) is 
perfectly plain, but if its clear words can be tortured into 
ambiguity, the Board’s previous interpretation has pointed 
the proper way to resolve any doubt on that score. 

POINT III 

Mail pay under the Act is not governed by the “pub¬ 
lic utility principles” on which the Board relied. 


Underlying the Board’s opinion is the premisb that 
“fundamentally this Act was intended to apply public 
utility regulatory principles to the airline industry” (69). 
“It is firmly established law,” says the Board, “that a 
public utility rate deals only with the future” (69). There¬ 


fore, it concludes, it cannot increase mail pay retroactively 
past the filing of the petition. 

This argument proves too much. If the analogy to 
public utility rate cases held good, it would never be per¬ 
missible to increase (or decrease) mail pay retroactively 
to any date in the past—even to the date of filing the peti¬ 
tion. In the case of railroads, that view was repudiated 
long ago in U. S. v. New York Central Rd . Co., 279 U. S. 73, 
and of course the Board has readjusted air mail pay retro¬ 
actively dozens of times. For carrying the mail is not a 
public utility function. The considerations peculiar to 
public utilities do not apply to mail pay. Mail pay rates es- 
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tablished under §406(a) are not public utility rates, and that 
section does not by any stretch of the imagination embody 
traditional public utility principles. 

A. Carrying the Mails is Not a Public Utility Function 

Long ago it was held that carrying the mail is not a 
public utility function. “The company in carrying the 
mails was not hauling freight, nor was it acting as a com¬ 
mon carrier with corresponding rights and liabilities but in 
this respect it was serving as an agency of government’’ 
(Atchison, Topeka <& Santa Fe Ry. Co. v. U. S., 225 
U. S. 640, 649). See also XJ. S. v. Hamburg-Amerikan- 
ische Packetfahrt Action Gessellschaft, 212 Fed. 40, 43 
(C. C. A. 2); Bankers’ Mutual Casualty Co. v. Minneapolis, 
St. Paul & S. S. M. Ry. Co., 117 Fed. 434, 439 (C. C. A. 8); 
U. S. v. Atlantic Coast Line R. Co., 206 Fed. 190, 194; 
United Fruit Co. v. U. S., 33 F. (2d) 664, 666 (C. C. A. 5); 
cf. Western Ry. of Alabama v. State, 241 Ala. 440, 3 So. 
(2d) 9. 

This rule reflects vital practical differences between a 
mail carrier and a public utility. As a common carrier by 
air, TWA deals directly with the general public—a large, 
fluctuating group of passengers and shippers. It collects 
its charges from each customer individually. Every change 
in its passenger or freight rates directly hits the pocket- 
books of its customers. Retroactive readjustments of those 
rates is a practical impossibility. 

Entirely different is TWA’s status as a mail carrier. It 
deals only with one customer—the Government. That cus¬ 
tomer never changes its identity. Compensation for carry¬ 
ing the mail is paid by the Post Office, not by every man 
who buys an airmail stamp. Changes in TWA’s mail pay 
do not directly impinge on any one individual. Retroactive 
readjustment of that pay is practically feasible. 
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B. The Traditional Public Utility Rate Rule Is Dictated 
By Practical Considerations Which Do Not 
Exist In The Case Of Mail Pay 

The principle that a public utility rate looks to tie fu¬ 
ture is born of necessity. It simply is not feasible to in¬ 
crease retroactively a public utility’s charges to its cus¬ 
tomers. 

Theoretically a court could say that an electric company, 
for example, was entitled to collect a higher rate from each 
of ten thousand persons who had already paid their| bills, 
retroactive to some past day. The increase could hardly 
be put into effect, however, for “consumers of electricity 
are constantly changing, and . . . additional charges could 
scarcely be enforced against those who had not enjoyed the 
lower rate” ( Springfield Gas & Elec. Co. v. Barker, 231 
Fed. 331, 335). That is the very reason why enforce¬ 
ment of a utility rate which prima facie is confisca- 
torily low can be temporarily enjoined. “If the Supreme 
Court of the State hereafter shall change the rate, even 
nunc pro tunc, the plaintiffs will have no adequate remedy 
for what they may have lost before the court shall have 
acted” ( Oklahoma Natural Gas Co. v. Russell, 261 U. S'. 290, 
293). See also, Henderson Water Co. v. Corporation C\)mm. 


of North Carolina, 269 U. S. 278, 281.* 

Retroactive changes of mail pay, however, are perfectly 
feasible, and, as already seen, have frequently been ikiade. 
The sole customer—the Government—remains constant. It 
is always available to receive the benefit of retroactive de- 


* Retroactive decreases in public utility rates are sometimels pos¬ 
sible. Thus if the utility is permitted pendente lite to collect ja rate 
which may turn out to be too high, the individual customer njay be 
protected against an overcharge by requiring the utility to post a 
bond, Prendergast v. New York Telephone Co., 262 U. S. 4(3, 51; 
Federal Power Comm. v. Natural Gas Pipeline Co., 315 U. Si. 575, 
598, or by impounding part of the amounts collected, Newton v. 
Consolidated Gas Co., 258 U. S. 165. There is no way to give the 
utility comparable relief when the rate charged is too low. 
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creases of mail pay or bear the cost of retroactive in¬ 
creases.* For that reason mail pay has never been con¬ 
trolled by the rules peculiar to public utility rates. See 
U. S. v. Griffin, 303 U. S. 226, 237-238. The Act, too, is per¬ 
fectly clear on that score. 

C. Mail Pay Under The Act Is Not Determined 
By Public Utility Principles 

It is quite incorrect to suppose that, where mail pay is 
concerned, the Act is a traditional regulatory public utility 
statute. “It must not be forgotten that the Civil Aero¬ 
nautics Act is fashioned to a developmental as well as a 
regulatory objective. Nowhere is this fact made clearer 
than in those provisions which set forth the standards for 
the Board’s guidance in the exercise of its air mail rate¬ 
making function” ( Pan American-Grace Airways, Inc .— 
Mail Rates, 3 C. A. B. 550, 563). “Certainly, the declara¬ 
tion of policy contained in section 2 differentiates the Act 
in many important respects from the usual form of public 
utility regulatory statutes” ( American Export Airlines, 
Inc.—Certificate of Public Convenience and Necessity, 
2 C. A. B. 16, 30; appeal dismissed Pan American Airways, 
Inc. v. Civil Aeronautics Board, 121 F. [2d] 810 [C. C. A. 
2 ]). 

Under the Act mail pay is not determined by “public 
utility” principles. Section 406(b) prescribes standards 
for determining mail pay which are strikingly unique. “In 
determining the rate in each case, the Board shall take into 
consideration, among other factors . . . the need of each 
such air carrier for compensation for the transportation 

♦ Thus, the Government has been able to recover past over¬ 
payments of mail pay, no matter “how long a time elapsed before 
the error in making the overpayment was discovered or how long 
the attempt to recover it was deferred” (Grand Trunk Western 
Ry. Co. v. U. S., 252 U. S. 112, 121). See also, U. S. v. Carr, 132 
U. S. 644; Wisconsin Central Rd. Co. v. U. S., 164 U. S. 190. 
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of mail sufficient to insure the performance of such service, 
and, together with all other revenue of the air carried, to 
enable such air carrier under honest, economical, and effi¬ 
cient management, to maintain and continue the develop¬ 
ment of air transportation to the extent and of the char¬ 
acter and quality required for the commerce of the United 
States, the Postal Service, and the national defense” (52 
Stat. 998, 49 U. S. C. $486(b)).* 

Mail pay is thus “Government subsidy in the form of 
mail pay” (Annual Report of the Civil Aeronautics Board, 
1947, p. 5). “The use of mail payments is a statutory 
device for the accomplishment of statutory objectives that 
transcend the interests of the postal service. . . . The ‘com¬ 
pensation’ which the carrier receives thus becomes Com¬ 
pensation not only for carrying the mail but for the build¬ 
ing up of a system of air transportation which will serve 
the nation’s commerce and security as well” (American 
Airlines, Inc., Mail Rate Proceeding, 3 C. A. B. 323, 33^). 

Therefore the Board’s mail pay task “differs funda¬ 
mentally from that which faces the public regulatory body 
in the fixing of rates for the transportation of passengers 
and property or in fixing the rates for public utility serv¬ 
ices” ( Pan American Airways Co. [of Delaware]—Mail 
Rates, 1 C. A. A. 220, 252-253). That was made clear inj the 
Board’s first mail pay case, Mid-Continent Airlines, Inc., 
Mail Rates, 1 C. A. A. 45 (pp. 54-55): 

“The above factors which the Authority [Board] 
is directed to take into consideration in fixing and 
determining fair and reasonable rates under the act, 
differ from the tests which, under the influence of 
judicial decision during the past 40 years, have ^een 
set up for the guidance of public regulatory bodies in 
fixing rates for public utilities and common carriers. 
. . . Sections 2 and 406, as well as other sections of 

* Cf. the much more conventional factors which the Board must 
consider in setting rates for the common carriage of persons and 
property. §1002(e) ; 52 Stat. 1018, 49 U. S. C. §642(e). 
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the Civil Aeronautics Act, disclose the clear intent of 
Congress that the problems of civil aviation require 
special treatment.” 

Until the decision below the Board had never departed 
from that view.* 

D. The Act Differentiates Between the Power to Change 
Mail Pay and Public Utility Rates 

Indeed, the Act itself carefully differentiates the power 
to change passenger and freight rates—public utility rates 
—as distinguished from mail pay. 

Every air carrier must file with the Board “tariffs 
showing all rates, fares and charges for air transporta¬ 
tion,” which the Boad may reject. (§403(a); 52 Stat. 992, 
49 U. S. C. §483(a)). Changes may be made only for the 
future. “No change shall be made in any rate, fare, or 
charge . .. specified in any effective tariff . . . except after 
thirty days’ notice of the proposed change . . . The Au¬ 
thority may in the public interest . . . allow such change 
upon notice less than that herein specified ...” (§403(c); 
52 Stat. 993, 49 U. S. C. §483(c). Mail pay rates, how- 

*'“Section 406(b), more than any other section of the Civil 
Aeronautics Act, discloses the basic difference between the dual de¬ 
velopmental and regulatory objective of this Act and the reg¬ 
ulatory objective of the ordinary statute designed for the control of 
public utility rates’' ( American Airlines, Inc.—Mail Rate Proceed¬ 
ing, 3 C. A. B. 323, 335). “This Board in exercising its rate¬ 
making functions has never and does not now measure the reason¬ 
ableness of the rate in terms of a fair return upon the so-called 
‘fair value’ of the property used and useful in the public service” 
( American Airlines, Inc., Mail Rate Proceeding, 3 C. A. B. 770, 
788). “. . . the allocated cost of rendering the mail service even 
though constitutionally compensatory in itself will not be the sole 
and controlling measure of a fair and reasonable rate as that term 
is used in the Civil Aeronautics Act” ( Eastern Air Lines, Inc., Mail 
Rate Proceeding, 3 C. A. B. 733, 755). “Thus section 406(b) of 
the Act departs from the customary rate standards” ( American 
President Lines, Ltd., et al., Petition, 7 C. A. B. 799, 802 note 9). 
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ever, may be changed “effective from such date asi’ the 
Board “shall determine to be proper” (§406(a)(i))— 
retroactively as well as prospectively. 

The difference in treatment was pointed out on M]ay 1, 
1947, by a member of the Board when testifying befoije the 
Subcommittee of the Senate Committee on Appropriations, 
80th Cong., 1st Session, on H. R. 2436 (Hearings, p. 574j): 

“Mr. Ryan. When we fix passengers and <^rgo 
rates, those rates are prospective in their operation. 
They do not relate back. 

“Now, of course you can understand the prac¬ 
tical reasons for that. Passengers are scattered all 
over, and their identity is lost. 

“Senator Saltonstall. You have only one mail 
customer. 

“Mr. Ryan. That is right. There is jus'; the 
Postmaster General, and if he overpays as a result 
of one of our decisions, he will not pay the following 
year and even up.” 

It is absurd, therefore, to try to define the scope of the 
retroactive power to change mail pay by analogy to public 
utility rate cases. That fallacy was exposed by the Inter¬ 
state Commerce Commission long ago. Air Mail Com¬ 
pensation, 222 I. C. C. 602, 603. The Board riddled it in 
1942, when it rejected the argument that it could not retro¬ 
actively reduce mail pay because a case held that pjublic 
utility rates could not be reduced retroactively. It Said, 
American Airlines, Inc.—Mail Rate Proceeding, 3 C. A. B. 
323 (pp. 330-331): 

“Unlike that case, the instant proceeding does not 
involve a relationship between a private shipper and 
a common carrier. If it did, then the carrier’s argu¬ 
ment that the Board may ‘retroactively’ increase 
rates apparently has no force in view of the prin¬ 
ciple that a private shipper, once having paid a pub¬ 
lished rate, need not concern himself with subse¬ 
quently having to pay more. On the contrary^ the 
Postmaster General, unlike the private shipper, is 
the medium through which continuous financial sup¬ 
port necessary for the carriers to fulfill the pur- 
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poses of the Act is extended. Our obligation is to 
see to it that the rates he pays are at all times suffi¬ 
cient to enable the carriers to accomplish and main¬ 
tain those purposes. Likewise, our obligation is 
also to see that the rates do not at any time exceed 
those which are proper under the statute. We must 
discharge both obligations.” 

The Board’s appeal to “public utility principles” is 
unsound from start to finish. 

POINT IV 

The Act deliberately removed whatever restrictions 
may have existed under earlier mail pay statutes. 

Next the Board argues that historically no similar 
power to adjust mail pay retroactively had been conferred 
by certain earlier statutes (70-72). “Translation of an 
implication drawn from the special aspects of one statute 
to a totally different statute is treacherous business” ( Fed¬ 
eral Trade Comm. v. Bunte Brothers, Inc., 312 U. S. 349, 
353). The Board’s history is highly dubious, but in any 
event the Act is entirely different from those statutes.* 
“A restrictive interpretation should not be given a statute 
merely because Congress has chosen to depart from custom” 
( XJ . S. v. Sullivan, 332 U. S. 689, 693). The broad language 
of §406(a) (1) was aptly designed to remove any limitations 
on power which may have existed under the earlier statutes. 

A. The Railway Mail Pay Act of 1916 

Resemblances between railroad and air transportation 
“must not blind us to the fact that legally as well as liter¬ 
ally, air commerce, whether at home or abroad, soared into 
a different realm than any that had gone before. . . . 
However useful parallels with older forms of transit may 
be in adjudicating private rights, we see no reason why the 
efforts of the Congress to foster and regulate development 


* A detailed comparison of the statutes appears in Appendix A. 
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of a revolutionary commerce that operates in three dimen¬ 
sions should be judicially circumscribed with analogies 
taken over from two-dimensional transit’’ ( Chicago & 
Southern Airlines, Inc. v. Waterman S. S. Corp., 333 I}. S. 
103,107-108). 

This warning is especially pertinent when comparing 
the Civil Aeronautics Act with the Railway Mail Pay Act 
of 1916 (Act of July 28,1916, c. 261; 39 Stat. 412, 39 U. Si. C. 
§524, ff.), and the Air Mail Acts modelled on it. 

“The Railway Mail Pay Act terminated the system 
theretofore prevailing of service under voluntary contracts” 
(U. S. v. Griffin, 303 U. S. 226, 229). Under it the railroads 
were “entitled to receive fair and reasonable compensa¬ 
tion” (39 U. S. C. §541). This compensation was fixed 
purely on a quantum meruit basis. U. S. v. Griffin, 303 U. S. 
226, 237. [Under the Civil Aeronautics Act, airlines are 
not paid for transporting mail on any such restrictive 
basis.] 

Railroad mail rates were fixed by the Interstate Cpm- 
merce Commission. Once fixed, they remained in effect until 
changed. The Commission was “to fix and determine from 
time to time the fair and reasonable rates for the transpor¬ 
tation of such mail matter . . . and to publish the sapie, 
and orders so made and published shall continue in force 
until changed by the Commission after due notice and hear¬ 
ing” (39 U. S. C. §542). [The difference between this jan- 
guage and §406(a)(1) of the Civil Aeronautics Act is ob¬ 
vious.*] There was no provision for a judicial review; the 

♦The Board thinks (72, note 18) that a “similar provision” 
exists in §1005(a) of the Civil Aeronautics Act (49 U. S. C. 
i§645(a)). But that section, unlike the language contained in the 
rate-making section of the Railway Mail Pay Act, is only a glitter¬ 
ing generality which throws no light on the power previously 
granted by §406(a)(l). By its terms §1005(a) only applies “Ex¬ 
cept as otherwise provided in this chapter,” and §406 (a)(1) ex¬ 
pressly governs the Board’s power in mail pay cases. It would be 
just as proper to argue that §1005 (d) of the Act—another gener¬ 
ality—is controlling because it says: “Except as otherwise provided 
in this chapter, the Board is empowered to . . . modify its orders 
... in such manner as it shall deem proper.” 
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statute permitted only “administrative review by ‘reex¬ 
amination’ of an order” ( U. S. v. Griffin, 303 U. S. 226, 
231). [The Civil Aeronautics Act contains an express 
provision for judicial review. §1006(a), 49 U. S. C. 
§646(a).] 

An order could not be reexamined until it had remained 
in effect at least six months. “Either the Postmaster Gen¬ 
eral or any such carrier may at any time after the lapse 
of six months from the entry of the order assailed apply 
for a reexamination and thereupon substantially similar 
proceedings shall be had with respect to the rate or rates 
for service covered by said application” (39 U. S. C. §553). 
[No comparable provision appears in the Civil Aeronautics 
Act.] 

Plainly reexamination was to be purely prospective. 
In view of the highly restrictive language of the Railway 
Mail Pay Act, it would hardly be surprising if no power 
ever existed thereunder to grant a railroad increased mail 
pay retroactively. Yet the Supreme Court held that power 
to increase the rate retroactively to the date of the petition 
for reexamination existed by “reasonable implication,” 
although it was “quite aware that minutiae of expression 
may be found that show Congress to have been thinking of 
the future” (Holmes, J., in U. S. v. New York Central Rd. 
Co., 279 U. S. 73, 79). This liberality to the carrier was 
manifested almost in the teeth of the statute. “This con¬ 
clusion was reached despite the fact that the applicable 
statute contained no express authority, such as is contained 
in section 406(a) of the Civil Aeronautics Act, to determine 
the date on which rate orders should become effective. A 
fortiori, similar reasoning applies to the present case” 
(American Airlines, Inc.—Mail Rate Proceeding, 3 C. A. B. 
323, 326-327). 


B. The Air Mail Act of 1934 

The Air Mail Act (Act of June 12, 1934, c. 466; 48 Stat. 
933, amended by Act of August 14,1935, c. 530; 49 Stat. 614) 
was largely patterned on the Railway Mail Pay Act. In- 
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deed, it was even more restrictive than that statute, and 
completely disregarded the fact that special treatment for 
commercial aviation might be in the public interest. 

The Commission was authorized to fix by order grates 
of compensation for the transportation of air mail by air¬ 
plane . . . but not in excess of the rates provided for in 
this Act . . . and to publish the same, which shall continue 
in force until changed by the said Commission after due 
notice and hearing” (§ 6(a), 48 Stat. 935). The limited pro¬ 
cedure under the Railway Mail Pay Act for reexamination 
of a rate after six months was taken over by a section mak¬ 
ing applicable the whole procedure “for the adjustment of 
rates for carriage of mail by railroads” (§6(d), 48 Stat. 
935). In fact, a special requirement was imposed that 
rates be reviewed annually “in order to be assured that no 
unreasonable profit is resulting or accruing” (§6(b), 48 
Stat. 935). 

Under this statute it was far from clear that the Com¬ 
mission could ever increase rates. Unlike the railroads, 
the airlines were not compelled by law to carry the mails. 
They assumed that obligation only by making contracts 
with the Postmaster General (§3(a) of the 1934 Act, 48 
Stat. 933), which could be terminated “by the contractor 
at its option upon sixty days’ notice” (§6(c), 48 Stat. 935). 
The rates were negotiated by the contracts, subject to a 
specified ceiling (§3(a), 48 Stat. 934). Contracts were to 
be “subject to any reduction in the rate of payment there¬ 
for” (§6(c), 48 Stat. 935). Congress’ whole effort was to 
keep mail pay as low as possible.* It is not surprising that 

* The Commission could not exceed the statutory ceiling, and 
was directed to “keep the aggregate cost of the transportation of 
air mail on and after July 1, 1938, within the limits of the antici¬ 
pated postal revenue therefrom” (§G(e), 48 Stat. 936). Mail pay 
was determined only by “the amount of air mail so carried, the 
facilities supplied by the carrier, and its revenue and profits from 
all sources” (§6(c), 48 Stat. 936). This provision was amended in 
1935 to require the Commission to disregard losses resulting from 
the unprofitable maintenance of non-mail schedules (49 Stat. 616). 
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it took elaborate reasoning to establish that the Commission 
had any power to increase the contract rates. Air-Mail 
Compensation, 206 I. C. C. 675, 688-694. 

Despite this statute’s manifold restrictions, the Com¬ 
mission repeatedly held that it could increase air mail rates 
retroactively to the date of the application for reexamina¬ 
tion. The dissenter (Commissioner Mahaffie) thought that 
the settled rule to this effect under the Railway Mail Pay 
Act did not apply because airlines, unlike railroads, were 
not obliged to carry the mail. Air Mail Compensation, 
216 I. C. C. 166, 192; Air Mail Compensation, 222 I. C. C. 
602, 610; Air Mail Rates for American Airlines, Inc., 225 
I. C. C. 12, 46; Air Mail Rates for Braniff Airways, Inc., 
226 I. C. C. 752, 768; Air Mail Rates for Route No. 8, 227 
I. C. C. 509, 516; Air Mail Rates for Route No. 26, 229 
I. C. C. 373, 383; Air Mail Rates for Route No. 29, 229 
I. C. C. 623, 632; Air Mail Rates for Route No. 2, 2311. C. C. 
229, 250; Air Mail Rates for Route No. 13, 231 1. C. C. 673, 
683. The Commission’s position was influenced by the fact 
that in 1935 Congress expressly amended the statute to 
provide for a retroactive increase in rates.* 

In the only cases in which airlines sought to have rate in¬ 
creases made effective prior to the time of their applica- 

* The August 1935 amendment provided that compensation for 
contracts in effect on March 1, 1935, should be paid “on and after 
March 1, 1935 ... at the rate fixed by order of the Commission” 
(49 Stat. 617). “This was clearly a retroactive application of rates, 
which goes much beyond a mere publication of rates as of the date 
of an application or such subsequent date as the rates brought in 
issue by the application became unfair and unreasonable” ( Air Mail 
Compensation, 222 I. C. C. 602, 606). This amendment was, of 
course, applied in practice by the Postmaster General. See, e.g.. 
Air Mail Rates for Route No. 8, 227 I. C. C. 509, 510; Air Mail Rate 
for Route No. 2, 231 I. C. C. 229, 231. Because of this statute, in 
one case the Commission itself made an initial rate effective retro¬ 
actively to March 1, 1935, although the rate proceeding was begun 
thereafter. Air Mail Rate for Route No. 33, 216 I. C. C. 381, 401- 
402. 
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tions for readjustment, the requests were denied not 
for lack of power but on the merits,* and in one case mail 
pay was retroactively increased by the Commission on its 
own motion.** The Commission always assumed that rates 
could be decreased retroactively to a day antedating the 
rate review proceeding.*** 


* “As previously stated, petitioner seeks to have the findings 
herein made effective from May 1, 1936, prior to the date (its peti¬ 
tion was filed. In Air-Mail Compensation, 216 I. C. C. 166, the 
rates found fair and reasonable for routes nos. 3 and 16 were, for 
the reasons there stated, made applicable from the date cjf filing 
of the petition. This record affords no basis for any different con¬ 
clusion, especially, in view of the fact that the relief sought will, in 
part at least, be obtained through the proper application of the order 
in Air Mail Compensation, supra, during the period prior to the 
date of filing the petition” ( National Parks Airways—Base Rate 
Mileage, 220 I. C. C. 149, 154). 

“. . . there is no indication on this record that any modi¬ 
fication of the base rate formerly determined and fixed as flair and 
reasonable is warranted” ( Boston-Maine Airways, Inc., Ba.‘e Rate 
Mileage, 229 I. C. C. 343, 350). 

** In Air Mail Compensation, 232 I. C. C. 608, the Commission 
eliminated on its own motion a proviso in an earlier order, made two 
years before, which had reduced air mail pay retroactively. Elim¬ 
ination of the proviso necessarily increased the airlines’ compensa¬ 
tion retroactively. “We have authority on our own motion to cor¬ 
rect an error in our former findings and to make such finding in the 
form of an amendment to our original findings and order” (p. 613). 

*** The Commission consistently reviewed operations for periods 
antedating the proceeding for revision. See, e.g., Wyoming Air 
Service, Inc., Rate Review, 225 I. C. C. 1; Western Air Express 
Corp., Rate Review, 225 I. C. C. 743; National Airways, Inc. Rate 
Review, 226 I. C. C. 409; Hanford Airlines, Inc., 227 I. C. fc. 593. 
In only two cases, however, did it actually lower previous rates. In 
both of them the decrease was adjusted by the Postmaster (general 
retroactively to March 1, 1935, although the changes were rrjade by 
proceedings started thereafter. The cases are described in American 
Airlines, Inc., Mail Rate Proceeding, 3 C. A. B. 323, 327 n|ote 12. 
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C. The Changes Made by the Civil Aeronautics Act 

The Civil Aeronautics Act completely revolutionized the 
status of the airlines and the nature of mail pay. In $2 
Congress enunciated a “new national policy” to foster 
“the continued development of an air transportation sys¬ 
tem adequate to the paramount national needs, not only of 
the postal service but also of our commerce and our na¬ 
tional defense” (Chicago & Southern Air Lines, Inc .— 
Mail Rates for Route Nos. 8 and 53, 3 C. A. B. 161,191). 

The voluntary contract system went by the boards. Air¬ 
lines were compelled to carry the mails, <§401 (m) (52 Stat. 
990, 49 U. S. C. §481(m)), or suffer criminal penalties, 
§902(a) (52 Stat. 1015, 49 U. S. C. §622(a)). Necessarily 
they were afforded just compensation as a matter of right. 
§406(a). 

The “rate-making” procedure which existed under the 
former acts was completely overhauled. Ceilings on maxi¬ 
mum rates were eliminated. Other provisions designed to 
hold mail pay as low as possible, so that it would not exceed 
postal revenue, disappeared. Congress struck out the pro¬ 
vision that rates remained in effect until changed. The 
requirement that six months had to elapse before rates 
could be “reexamined” was dropped. The Board was not 
only “empowered” but “directed” to proceed at all times, 
not merely when some one filed a petition but “upon its 
own initiative”, §406(a). Judicial review of its orders was 
assured, §1006(a). 

At the same time Congress swept away whatever re¬ 
strictions may have existed under earlier laws to hamper 
the retroactive increasing of mail pay. Limitations on the 
power to make retroactive rate increases might be appro¬ 
priate in statutes primarily concerned with keeping the cost 
of postal operations low. They would only defeat the broad 
national objectives of the new Act. “. . . when Congress 
wants to give wide discretion it uses broad language” ( Ad¬ 
dison v. Holly Hill Fruit Products, Inc., 322 U. S. 607, 616). 
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In §406(a)(l) it conferred the widest discretion by u^ing 
the broadest possible words. The Board was “empowered 
and directed ... to make such rates effective from such 
date as it shall determine to be proper.” 

D. Significance of the Changes Made by the Act 

Ignoring these changes, the Board suggests (74f76) 
that §406(a) (1) was designed purely to quiet certain dojibts 
which had arisen as to the propriety of increasing ipail 
rates retroactively to the date of filing the petition urjider 
the Air Mail Act. 

1. Actually there were no doubts. A long line of c^ses 
had settled the point. The lone dissents of Commissioner 
Mahaffie had never prevailed. The Post Office had n^ver 
tried to sustain them by a court test. 

Indeed, the new Act completely cut the ground from 
under Mahaffie’s views. His real argument was that power 
to make an increase retroactive did not exist because air¬ 
lines had no obligation to carry the mails except that as¬ 
sumed by voluntary contract. That argument disappeared 
when the Act imposed the duty to carry mail on airlines. 
No change at all in the “rate-making” section was needed 
to put the quietus on Mahaffie *s contention. 

2. But if Congress had wished explicitly to provide 
that the Board could increase rates retroactively to the c ate 
when a change was sought, but no earlier, it hardly would 
have used the sweeping—and what the Board is now pleased 
to call the “ambiguous”—language of §406(a)(l) to 
achieve that end. Much simpler methods were at hand. 

First, if the Board is right—and we think it is not—in 
its contention that Congress merely intended to codify the 
law as it existed under the Railway Mail Pay Act, Congress 
could merely have kept on copying the language of the 
Railway Mail Pay Act. Congress did nothing of the sort. 



42 


The Board stresses (75-76) the fact that Colonel Gorrell, 
who suggested the language which now appears in §406- 
(a)(1), told a subcommittee considering an earlier ver¬ 
sion of the bill in 1937: “the present authority of the Com¬ 
mission to fix appropriately the effective date of its rate 
decisions is likewise specifically preserved.” So it was—but 
the language obviously accomplished much more. Neither 
Colonel Gorrell nor any member of Congress ever stated 
that all §406(a)(1) achieved was to codify such power as 
existed under the Railway Mail Pay Act.* The way to 
codify a rule under an earlier statute is to copy its words— 
not to change them radically by patently broader language. 

* Indeed, there is nothing to show that Gorrell had in mind a 
'‘present authority” to fix rates only to the time when a petition was 
filed. For all that appears, Gorrell thought that the Commission 
bad power to go back of the date when a petition was filed, as it 
certainly had in some cases at least. Cf. American Stevedores, 
Inc. v. Porcllo, 330 U. S. 446, where the question was whether a stat¬ 
ute permitted suit for personal injuries as well as injury to property. 
The Representative proposing the bill stated that it “simply allows 
suits in admiralty to be brought by owners of vessels whose property 
has been damaged” and that “where a man’s property is damaged, he 
can bring a suit.” The Supreme Court disregarded these remarks. 
“These statements were not, however, answers to questions whether 
the Act would provide a remedy for injury to the person as well as 
to property, nor does it appear that the speaker was at the time 
attentive to such possible distinctions” (p. 452). 

Nor is there anything to show that Congress, when it passed 
the Act in the summer of 1938, saw in'§406 (a) (1) those subtle 
nuances now attributed to Gorrell when he testified in the spring of 
1937. Presumably it took the language at its broad face value. 
“The plain words and meaning of a statute cannot be overcome by 
a legislative history which, through strained processes of deduction 
from events of wholly ambiguous significance, may furnish dubious 
bases for inference in every direction” ( Gemsco , Inc. v. Walling, 
'324 U. S. 244, 260). No member of Congress ever referred to 
Gorrell’s testimony. “The interpretation of statutes cannot safely 
be made to rest upon mute intermediate legislative maneuvers” 
(Trailmobile Co. v. Whirls, 331 U. S. 40, 61). 
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Secondly, if Congress wanted to give the Board power to 
adjust mail pay only back to the start of the rate proceed¬ 
ing, it could easily have said that in so many words. jWTien 
it wanted to provide in other parts of the Act th^t the 
Board could not take action earlier than the time wjhen a 
proceeding was begun, it had no trouble saying so expli¬ 
citly. 

Thus, <§404(a) of the Act (49 U.S.C. §484(a)) requires 
air carriers to establish just and reasonable rates for the 
transportation of passengers and cargo, and “Estab¬ 
lish just, reasonable, and equitable divisions thereof 
as between air carriers.” The Board may “upon complaint 
or upon its own initiative” investigate “the divisions of 
joint rates” and “prescribe the just, reasonable, and Equit¬ 
able divisions thereof to be received by the several ai:r car¬ 
riers” (§1002(h), 49 U. S. C. §642(h)). Carefully that sec¬ 
tion goes on to say : 

“The Board may require the adjustment of divisions 
between such air carriers from the date of filirtg the 
complaint or entry of order of investigation, or such 
other date subsequent thereto, as the Board finds to 
be just, reasonable, and equitable.” 

Similarly, §1002(d) provides (49 U. S. C. §642(d)): 

“Whenever, after notice and hearing . . i. the 
Board shall be of the opinion that any individual or 
joint rate, fare, or charge demanded, charged, col¬ 
lected or received by any air carrier ... is or vfill be 
unjust or unreasonable ... the Board shall determine 
and prescribe the lawful rate, fare, or charge . . . 
thereafter to be demanded, charged, collected <|>r re¬ 
ceived or the lawful classification, rule, regulation or 
practice thereafter to be made effective ...” 

Comparable language would have been used if Congress 
had wanted to give the Board limited power to change mail 
pay rates only back to the filing of a petition. Instead it 
gave the Board blanket authority to make mail rates effec¬ 
tive from “such date as it shall determine to be propek” 
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This is made plain by the Conference Report on the final 
bill (H. R. Rep. No. 2635, 75th Cong., 3d Sess., June 7,1938), 
where it was stated (pp. 71-72): 

“This section empowers the Authority [Board] 
to fix mail rates and sets forth the congressional 
policy to guide the Authority [Board] in filing such 
rates and enables the Authority [Board] to adjust 
rates so that the policy of Congress may be properly 
carried out in the case of each carrier or class of 
carriers according to the needs of the particular case . 
. . . These sections appear in the conference agree¬ 
ment of Section 406(a), (b) and (c).” 

3. The legislative history of the Act only confirms the 
fact that §406(a)(l) means just what it says. Congress 
deliberately departed from the wording of earlier, restric¬ 
tive legislation. It was drawing a unique statute, and it 
used in §406(a) (1) unique language of a breadth consonant 
with its broad purpose to foster the development of com¬ 
mercial aviation “until it reaches such stature in passenger 
and cargo capacity as to constitute in crises an adequate 
logistical air arm of the National Defense Establishment” 
(Report of the Congressional Aviation Policy Board, p. 5— 
March 1,1948). That language should not be whittled down 
by grudging, inhospitable construction. 

POINT V 

The Board’s decision thwarts the basic policies of the 
Act. 

The real reason for the decision below is that the Board 
thinks it would be “harmful’’ for it to have the power 
which it disclaims (79). “But in construing a definite pro¬ 
cedural provision we do well to stick close to the text and 
not import argumentative qualifications from broad, un¬ 
expressed claims of policy” ( Utah Junk Co. v. Porter, 
328 U. S. 39, 44). “Congress has made a grant of rights 
to carriers such as appellee. Congress has prescribed 
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statutory standards pursuant to which those rights are to 
be determined. Neither the Court nor the Commission is 
warranted in departing from those standards because of any 
doubts which may exist as to the wisdom of following the 
course which Congress has chosen ” ( U. S. v. Carolina 
Carriers Corp., 315 U. S. 475, 489). As far as policy ar¬ 
guments are “relevant here, however, they tell agafnst 
cutting down the natural meaning of the language Congress 
chose” (Utah Junk Co. v. Porter, 328 U. S. 39, 44). 

1. The Board says that we “urge a cost-plus subsidy 
plan, in place of a traditional prospective rate-making tech¬ 
nique” (79). We urge nothing of the sort. The vice of 
a cost-plus system is that it holds out the inducement to let 
costs rise so that profits mount. As the Board must, can 
and always does review costs, and is ever alert to allow 
only reasonable costs, this bugaboo is simply imaginary. 

2. Then the Board says it is being asked “substantially 
to put all so-called efficient management on a cost-plus 
basis,” which would be a “reversal of past policies” (SO). 
This contention is riddled with fallacies. 

(a) Every time the Board raises rates retroactively 1 to 
the date when the proceeding was begun, necessarily it ap¬ 
plies just such a basis. What the Board is really saying 
is that the Supreme Court erred in holding that the Con¬ 
stitution requires that to be done ( U. S. v. New York Cen¬ 
tral Rd. Co., 279 U. S. 73). 

(b) Again, if the Board were right it could never ket 
“temporary” rates subject to retroactive revision, ^t 
one time, the Board actually advanced the very argument 
which it now offers as a reason for denying a request to 
establish rates on a “tentative basis, subject to change ac¬ 
cording to future operating results” (All American Avia¬ 
tion, Inc., Mail Rate for Route No. 49, 4 C. A. B. 354, 357). 
But it has long since abandoned that position, and under 
§406(a)(l) frequently sets “temporary” rates, which will 
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be revised retroactively, both when dealing with new routes 
(see, e.g., Essair, Inc., Temporary Mail Rates, 6 C. A. B. 
687, 690-691; Transcontinental & Western Air, Inc., Trans¬ 
atlantic Mail Rate, 7 C. A. B. 421, 423; Pan American Air¬ 
ways, Inc., Transpacific Mail Rate, 7 C. A. B. 615, 618) and 
routes on which “ permanent’’ rates were previously ef¬ 
fective (see, e.g., Pennsylvania-Central Airlines Corp., 
Order No. E-436, April 7, 1947, p. 7; Chicago & Southern 
Air Lines, Inc., Order No. E-510, May 6,1947, p. 7; National 
Airlines, Inc., Order No. E-1271, March 5, 1948, pp. 5-6). 

(c) Finally, what the Board really implies is that it is 
better to adhere doggedly to a false prophecy than to ad¬ 
mit that events proved it wrong. The Board has answered 
this preposterous position itself. “Although it is not the 
Board’s intention, in rate proceedings involving the fixing 
of mail rates for past periods, to determine mail rates 
merely on a cost-plus basis, it must be recognized that the 
process of fixing rates for a past period” on a retroactive 
basis “does assure the air carrier substantial protection 
against unforeseeable contingencies for which a prospective 
fair and reasonable rate might well have made inadequate 
allowance” {Pan American Airways, Inc., Transatlantic 
Mail Rates, Order No. E-612, p. 49 note 22, June 9, 1947; 
Pan American Airways, Inc., Lalin-American and Miami- 
Leopoldville Services Mail Rates, Order No. E-738, p. 47, 
July 24, 1947). Certainly Congress was amply justified in 
accepting that view, whether the Board now likes it or not. 

3. Next the Board says that the “natural corollary” 
of the power to increase rates retroactively is “that earn¬ 
ings of air carriers in excess of a fair and reasonable rate 
would be subject to recapture” (80). There is nothing in¬ 
evitable about that “corollary.” It is one thing to give an 
airline a fair amount for services rendered at an unduly 
low rate. It is quite different to subject it to liability to 
return money which it may have disbursed or on the 
faith of which it has otherwise changed its position. The 
Board has often noted the cogent economic and policy con- 
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siderations against exercising the retroactive power to re¬ 
capture overpayments. Pan American-Grace Airways, 
Inc.—Mail Rates, 3 C. A. B. 550, 565; Pan American Air¬ 
ways, Inc., et al., Latin-American Rate Case, 3 C. A. B. (|>57, 
668; Eastern Air Lines, Inc., Mail Rate Proceeding, 3 
C. A. B. 733, 743; American Airlines, Inc., Mail Rate Pro¬ 
ceeding, 3 C. A. B. 770, 776. But we see no compelling 
reason to deny that the power exists, however rarely it 
should be used as a matter of discretion, nor has the Board 
ever before denied that it has that power. 

4. Then the Board says that “endless litigation” Vill 
result (81). This is the usual Pandora’s box argument. 
Actually the Board’s position will precipitate infinitely 
more “litigation,” for airlines will be forced to keep filing 
protective petitions even though events may prove their 
fears to have been unjustified. Completely frivolous is the 
similar suggestion that rates could be examined “back to 
1938” (81). No one suggests that the Board should re¬ 
examine facts which it has already reviewed. All we say 
is that the Board has full power to examine prophecies 
which have been belied by facts. 

5. Finally, the Board complains that “until a petition 
is filed by the carrier we have no notice that an existing r^ite 
is regarded as unsatisfactory, and we thus have no Op¬ 
portunity to take” appropriate action (87). That is no 
reason for denying the existence of power to take complete 
remedial action when the situation is called to the Board’s 
notice. Besides, there are compelling constitutional ^nd 
statutory reasons why §406(a)(1) should not be vitiated 
by any such considerations of administrative convenience. 

(a) “Rules of comity or convenience must give way to 
constitutional rights” ( Oklahoma Natural Gas Co. v. Rus¬ 
sell, 261 U. S. 290, 293). Section 406(a) (1) was not enacted 
to serve the Board’s convenience. It was essential to s^ve 
the Act from unconstitutionality. As the airlines were com- 
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pelled to carry the mails, of course they were entitled to 
just compensation. 

The Board says that “a rate is constitutionally adequate 
if it affords a carrier an opportunity to earn a fair return” 
(88). That is true only when the rate is initially set— 
when it is in the prophecy stage. When it ceases to be 
adequate in fact, it ceases to be constitutionally adequate, 
as U. S. v. New York Central Rd. Co., 279 U. S. 73, shows.* 

A confiscatory rate does not cease to be confiscatory be¬ 
cause it takes time for the Board, or the airline affected, 
fully to appreciate the fact. Indeed, we have already seen 
(pp. 13-14) that it is impossible for an airline to file its 
petition immediately even when it knows the facts. 
Hence, unless the Board has the power claimed, a part of 
the airlines’ constitutional rights is left unprotected. 
Plainly such an interpretation of the Act should not be 
reached. U. S. v. New York Central Rd. Co., 279 U. S. 73, 
79. 


(b) The Act is not, however, merely a device for pay¬ 
ing the airlines their legal due. Congress was not content 
to leave the development of air transportation to the vol¬ 
untary action of the airlines. It did not make the Board a 
passive umpire sitting, hands folded, until an air carrier 
petitioned it for relief. It did not allow the Board “to rest 
upon the assumption that so long as the carrier interposes 
no objection to an existing rate, the situation requires no 
particular relief” (87). By §406(a)(1) Congress not only 

* The Board relies on public utility cases (69-70). In theory 
exactly the same principle applies to public utilities. Oklahoma 
Natural Gas Co. v. Russell, 261 U. S. 290, 293. But, as already 
seen, for practical reasons public utility rates cannot be retro¬ 
actively increased when experience proves them to be inadequate. 
Hence there is no way to effect such a retroactive increase in the 
case of public utilities. “The Constitution as a continuously oper¬ 
ating charter of government does not demand the impossible or the 
impractical” (Hirabayashi v. U. S., 320 U. S. 81, 104; Bowles v. 
Willingham, 321 U. S. 503, 515.) Manifestly it would be unjust 
to impose the burden of past losses on those future customers of the 
utility who did not receive the benefit of the unduly low past rates. 
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empowered but “directed” the Board to take action “upon 
its own initiative.” It placed on the Board the independent 
responsibility of effectuating its express purposes, stated in 
§2 and <§406(b), whether the carrier acted or not. “<f)ur 
obligation is to see to it that the rates he [the Postmaster 
General] pays are at all times sufficient to enable the Car¬ 
riers to accomplish and maintain those purposes” (Ameri¬ 
can Airlines, Inc.—Mail Rate Proceeding, 3 C. A. B. 323, 
330). By the same token, it gave the Board full power to 
effectuate those purposes when the carrier did act. 

Congress regarded the fostering of a strong commercial 
aviation industry as vital to national defense and polity. 
A carrier whose financial strength has been impaired be¬ 
cause events have belied the Board’s rate prophecies <jan- 
not properly attain that legislative goal. Under the deci¬ 
sion below, the Board is powerless to afford the full relief 
needed to make good the impairment. We submit that i;his 
result flies in the face of the clear words of the statute and 
the fundamental purposes of Congress. 

CONCLUSION 

The Order should be set aside. 

Respectfully submitted,; 

Gerald B. Brophy, 
Charles Pickett, 
Joseph S. Iseman, 
Attorneys for Petitioner, 
25 Broadway, 

New York 4, N. Y 

Chadbourne, Wallace, Parke & Whiteside, 

25 Broadway, 

New York 4, N. Y. 

Of Counsel. 

Dated: New York, N. Y., 

April 15,1948. 




50 


Certificate of Service 

I certify that on this date I have caused the foregoing 
brief to be served upon all parties to this proceeding by 
mailing copies properly addressed with postage prepaid 
to Emory T. Nunneley, Jr., General Counsel, and William 
C. Burt, Chief, Rates Section, Civil Aeronautics Board, 
Washington 25, D. C., Edward J. Hickey, Jr., Special 
Assistant to the Attorney General, Department of Justice, 
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APPENDIX A 


Railway Mail Pay Act of 1916 
39 Stat. 425, 39 U. S. C. Secs. 524-579 


None 


Relevant Statutory Provisions 

Air Mail Acts of 1934 and 1935 
48 Stat. 933, 49 Stat. 616 

Declaration of Policy 


None 


Civil Aeronautics Act of 1938 
52 Stat. 977, 49 U. S. C. Secs. 401-691 


Declaration of Policy 

Sec. 2 (52 Stat. 980, 49 U. S. C. §402) In the 
exercise and performance of its powers and duties 
under this Act, the Authority shall consider the 
following, among other things, as being in the 
public interest, and in accordance with the public 
convenience and necessity- 

(a) The encouragement and development of 
an air-transportation system properly adapted to 
the present and future needs of the foreign and 
domestic commerce of the United States, of the 
Postal Service, and of the national defense; 

(b) The regulation of air transportation in 
such manner as to recognize and preserve the in¬ 
herent advantages of, assure the highest degree of 
safety in, and foster sound economic conditions in, 
such transportation, and to improve the relations 
between, and coordinate transportation by, air 
carriers; 

(c) The promotion of adequate, economical, 
and efficient service by air carriers at reasonable 
charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destruc¬ 
tive competitive practices; 

(d) Competition to the extent necessary to as¬ 
sure the sound development of an air-transporta- 
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Railway Mail Pay Act of 1916 
39 Stat. 425, 39 U. S. C. Secs. 524-579 


Sec. 5, subd. 27 (39 Stat. 429, 39 U. S. C. §541) 
All railway common carriers are hereby required 
to transport such mail matter as may be offered 
for transportation by the United States in the 
manner, under the conditions, and with the serv¬ 
ice prescribed by the Postmaster General and 
shall be entitled to receive fair and reasonable 
compensation for such transportation and for the 
service connected therewith. 

Sec. 5, subd. 33 (39 Stat. 431, 39 U. S. C. §563) 
It shall be unlawful for any railroad company to 
refuse to perform mail service at the rates or 
methods of compensation provided by law when 
required by the Postmaster General to do so, and 
for such offense shall be fined $1,000. Each day 
of refusal shall constitute a separate offense. 
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Air Mail Acts of 1934 and 1935 
48 Stat. 933, 49 Stat. 616 


Carrier’s Statutory Duty to Carry Mail 


None 


Civil Aeronautics Act of 1938 
52 Stat. 977, 49 U. S. C. Sed. 401-691 


needs of the 
of the United 
of the national 


tion system properly adapted to 
foreign and domestic commerce 
States, of the Postal Service, and 
defense; 

(e) The regulation of air commerce in such 
manner as to best promote its development and 
safety; and 

(f) The encouragement and development of 
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the 


Requirement as to Carriage of Mail 

Sec. 401 (m) (52 Stat. 990, 49 U. S. C. §481 (m)) 
Whenever so authorized by its Certificate, any 
air carrier shall provide necessary and adequate 
facilities and service for the transportation of 
mail, and shall transport mail whenever required 
by the Postmaster General. Such air carrier shall 
be entitled to receive reasonably compensation 
therefor as hereinafter provided. 

Application for Abandonment 


Sec. 401 (k) (52 Stat. 990, 49 U. 

No air carrier shall abandon any 
thereof, for which a certificate h 
by the Authority, unless, upon the 
such air carrier, after notice an 
Authority shall find such abandonment to be in the 
public interest. Any interested person may file 
with the Authority a protest or memorandum of 
opposition to or in support of any) 
ment. The Authority may, by 


S. C. §481 (k)) 
route, or part 
ks been issued 
application of 
Id hearing, the 


otherwise, authorize such temporary suspension 


of service as may be in the public 


such abandon- 
regulations or 


interest. 
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39 Stat. 425, 39 U. S. C. Secs. 524-579 48 Stat. 933, 49 Stat. 616 52 Stat. 977, 49 U. S. C. Secs. 401-691 

Tender of Mail 

Sec. 405(g) (52 Stat. 995, 49 U. S. C. §485(g)) 
From and after the issuance of any certificate 
authorizing the transportation of mail by air¬ 
craft, the Postmaster General shajd tender mail 
to the holder thereof, to the extent required by 
the Postal Service, for transportation between 
the points named in such certificate for the trans¬ 
portation of mail, and such mail shall be trans¬ 
ported by the air carrier holding spch certificate 
in accordance with such rules, regulations, and re¬ 
quirements as may be promulgated by the Post¬ 
master General under this section. 

Safety and Postal Offenses 

Sec. 901(a) (52 Stat. 1015, 49 U. S. C. 621(a)) 
Any person who violates (1) any provision of 
titles V, VI, and VTI of this Act, or |any provision 
of subsection (a) (1) of section ll of the Air 
Commerce Act of 1926, as amende^, or (2) any 
rule or regulation issued by the Postmaster Gen¬ 
eral under this Act, shall be subject to a civil 
penalty of not to exceed $1,000 for each such viola¬ 
tion. Any such penalty may be compromised by 
the Authority or the Postmaster General, as the 
case may be. The amount of such penalty, when 
finally determined, or the amount agreed upon in 
compromise, may be deducted from any sums ow¬ 
ing by the United States to the pe rson charged. 

Criminal Penalties—General 

Sec. 902(a) (52 Stat. 1015, 49 U. C. §622(a)) 
Any person who knowingly and willfully violates 
any provision of this Act (except titles V, VI, and 
VII), or any order, rule, or regulation issued un- 
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Railway Mail Pay Act of 1916 
39 Stat. 425, 39 U. S. C. Secs. 524-579 


Sec. 5, subd. 10 (39 Stat. 427, 39 U. S. C. §565) 
The Postmaster General is authorized to make 
special contracts with the railroad companies for 
the transportation of the mails where in his judg¬ 
ment the conditions warrant the application of 
higher rates than those herein specified, and make 
report to Congress of all cases where such special 
contracts are made and the terms and reasons 
therefor. 


Air Mail Acts of 1934 and 1935 
48 Stat. 933, 49 Stat. 616 


Authorisation to Award Mail Contracts 

Sec. 3(a) (48 Stat. 933) The Postmaster Gen¬ 
eral is authorized to award contracts for the trans¬ 
portation of air mail by airplane between such 
points as he may designate, and for initial periods 
of not exceeding one year,* to the lowest re¬ 
sponsible bidders tendering sufficient guaranty for 
faithful performance in accordance with the terms 
of the advertisement at fixed rates per airplane- 
mile : Provided , That where the Postmaster Gen¬ 
eral holds that a low bidder is not responsible 
or qualified under this Act, such bidder shall 
have the right to appeal to the Comptroller Gen¬ 
eral who shall speedily determine the issue, and 
his decision shall be final: Provided further , 
That the base rate of pay which may be bid 
and accepted in awarding such contracts shall 
in no case exceed 33-1/3 cents per airplane-mile 
for transporting a mail load not exceeding three 
hundred pounds. Payment for transportation 
shall be at the base rate fixed in the contract for 


♦Words “one year” changed to “three years” by 
amendment of August 14, 1935 (49 Stat. 616). 


Civil Aeronautics Act of 1938 
52 Stat. 977, 49 U. S. C. Secs. 401-691 

der any such provision or any te rm, condition, or 
limitation of any certificate or pe rmit issued under 
title IV, for which no penalty is otherwise herein 
provided, shall be deemed guilty of a misdemea¬ 
nor and upon conviction thereof shall be subject 
for the first offense to a fine of nolt more than $500, 
and for any subsequent offense to a fine of not 
more than $2,000. If such viola tion is a continu¬ 
ing one, each day of such violation shall consti¬ 
tute a separate offense. 


[No authorization to award hew contracts ex¬ 
cept “in the event of emergency caused by flood, 
fire or other calamitous visitation.” Sec. 405(k) 
(52 Stat. 997, 49 U. S. C. §485 (k)).] 
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Railway Mail Pay Act of 1916 Air Mail Acts of 1934 and 1935 

39 Stat. 425, 39 U. S. C Secs. 524-579 48 Stat. 933, 49 Stat. 616 

the first three hundred pounds of mail or fraction 
thereof plus one tenth of such base rate for each 
additional one hundred pounds of mail or fraction 
thereof, computed at the end of each calendar 
month on the basis of the average mail load car¬ 
ried per mile over the route during such month, 
except that in no case shall payment exceed 40 
cents per airplane-mile. 

Sec. 3(g) (48 Stat. 933) Authority is hereby 
conferred upon the Postmaster General to provide 
and pay for the carriage of mail by air in conform¬ 
ity with the terms of any contract let by him prior 
to the passage of this Act, or which may be let 
pursuant to a call for competitive bids therefor 
issued prior to the passage of this act and to extend 
any such contract for an additional period 
or periods not exceeding nine months in 
the aggregate at a rate of compensation not ex¬ 
ceeding that established by this Act or nor that 
provided for in the original contract: Provided : 
that no such contract may be so extended unless 
the contractor shall agree in writing to comply 
with all the provisions of this Act during the ex¬ 
tended period of the contract. 

Termination of Mail Contracts 

None Sec. 6(c) (48 Stat. 935) Any contract which 

may hereafter be let or extended pursuant to the 
provisions of this Act, and which has been satis¬ 
factorily performed by the contractor during its 
initial or extended period, shall thereafter be con¬ 
tinued in effect for an indefinite period, subject 
to any reduction in the rate of payment therefor, 


Civil Aeronautics Act of 1938 
52 Stat. 977, 49 U. S. C. Secs. 401-691 


None [Contracts entered into under the Air 
Mail Act canceled upon the issuaiice of a certifi¬ 
cate of convenience and necessity authorizing mail 
transportation. Sec. 405 (52 Stat. j)94, 49 U. S. C. 
§485(a)).] 
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Railway Mail Pay Act of 1916 
39 Stat 425, 39 U. S. C. Secs. 524-579 


Sec. 5 subd. 28 (39 Stat. 429, 39 U. S. C. §542). 
The Interstate Commerce Commission is hereby 
empowered and directed to fix and determine 
from time to time the fair and reasonable rates 
and compensation for the transportation of such 
mail matter by railway common carriers and the 
service connected therewith, prescribing the 
method or methods by weight, or space, or both; 
or otherwise, for ascertaining such rate or com¬ 
pensation, and to publish the same, and orders 
so made and published shall continue in force 
until changed by the commission after due no¬ 
tice and hearing. 

Sec. 5, subd. 30(g) (39 Stat. 430, 39 U. S. C. 
§551). At the conclusion of the hearing the 


Air Mail Acts of 1934 and 1935 
48 Stat. 933, 49 Stat. 616 

and such additional conditions and terms, as the 
[Interstate i Commerce] Commission may pre¬ 
scribe, which shall be consistent with the require¬ 
ments of this Act; but any contract so continued 
in effect may be terminated by the said Commis¬ 
sion upon sixty days’ notice, upon such hearing 
and notice thereof to interested parties as the 
Commission may determine to be reasonable; and 
may also be terminated by the contractor at its 
option upon sixty days’ notice. On the termina¬ 
tion of any! air-mail contract, in accordance with 
any of the provisions of this Act, the Postmaster 
General may let a new contract for air-mail serv¬ 
ice over the route affected, as authorized in this 
Act. 


Power to Fix Rates From an Effective Date 

Sec. 6 (a) (48 Stat. 935). The Interstate Com¬ 
merce Commission is hereby empowered and di¬ 
rected, after notice and hearing, to fix and deter¬ 
mine by order, as soon as practicable and from 
time to time, the fair and reasonable rates of 
compensation [within the limitations of this Act] * 
for the transportation of air mail by airplane and 
the service connected therewith over each air¬ 
mail route, [but not in excess of the rates pro¬ 
vided for in this Act]f prescribing the method 
or methods by weight or space, or both, or other¬ 
wise, for ascertaining such rates of compensa¬ 
tion, and to publish the same, which shall continue 
in force until changed by the said Commission 
after due notice and hearing, [and so much of 


Civil Aeronautics Act of 1938 
52 Stat. 977, 49 U. S. C. Secs. 401-691 


Authority to Fix |Iates 

Sec. 406 (a) (52 Stat. 998, 49 U. S. C. §486 (a). 
The Authority is empowered ahd directed, upon 
its own initiative or upon petition of the Post¬ 
master General or an air carrier, (1) to fix and 
determine from time to time, after notice and 
hearing, the fair and reasonable rates of compen¬ 
sation for the transportation of mail by aircraft, 
the facilities used and useful therefor, and the 
services connected therewith (including the trans¬ 
portation of mail by an air carrier by other means 
than aircraft whenever such transportation is 
incidental to the transportation of mail by air¬ 
craft or is made necessary by conditions of emer- 
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Railway Mail Pay Act of 1916 
39 Stat. 425, 39 U. S. C. Secs. 524-579 

Commission shall establish by order a fair, rea¬ 
sonable rate or compensation to be received, at 
such stated times as may be named in the order, 
for the transportation of mail matter and the 
service connected therewith, and during the con¬ 
tinuance of the order the Postmaster General 
shall pay the carrier from the appropriation for 
inland transportation by railroad routes such 
rate or compensation. 


Sec. 3 (39 Stat. 425). That on account of the 
increased weight of mails resulting from Post¬ 
master General’s order numbered seventy-seven 
hundred and twenty, of December eighteenth, 
nineteen hundred and thirteen, respecting rates 
upon and limit of weight of parcel-post pack¬ 
ages, effective from January first, nineteen 
hundred and fourteen, the Postmaster General 
is authorized to add to the compensation paid 
for transportation on railroad routes on and 
after January first, nineteen hundred and four¬ 
teen, for the remainder of the contract terms, not 
exceeding one per centum thereof per annum. 

Sec. 4 (39 Stat. 425). That on account of the 
increased weight of mails resulting from Post¬ 
master General’s order numbered seventy-three 
hundred and forty-nine, of July twenty-fifth, nine¬ 
teen hundred and thirteen, respecting rates upon 


Air Mail Acts of 1934 and 1935 
48 Stat. 933, 49 Stat. 616 

subsection (g) of section 3 of this Act as is in con¬ 
flict with this section is repealed.]* 

* Bracketed words added by amendment of August 14, 
1935 (49 Stat. 616). 

f Bracketed words deleted by amendment of August 
14, 1935 (49 Stat. 616). 


Express Power to Make Retroactive Adjustments 
in Specific Situations 

Sec. 6(c) (49 Stat. 617). Any contract (1) let, 
extended, or assigned pursuant to the provisions 
of this Act, and in full force and effect on March 
1, 1935, or (2) which may be let subsequent to 
such date pursuant to the provisions of this Act 
and shall have been satisfactorily performed by 
the contractor during its full initial period, shall, 
from and after such date, or from and after the 
termination of its initial period, as the case may 
be, be continued in effect for an indefinite period, 
and compensation therefor, on and after March 
1, 1935, during such period of indefinite continu¬ 
ance, shall be paid at the rate fixed by order of 
the Commission under this Act, subject to such 
additional conditions and terms as the Commis¬ 
sion may prescribe, upon recommendation of the 
Postmaster General, which shall be consistent 
with the requirements and limitations contained 


Civil Aeronautics Act of 1938 
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gency arising from aircraft operation), by each 
holder of a certificate authorizing the transporta¬ 
tion of mail by aircraft, and to make such rates 
effective from such date as it shall determine to 
be proper; (2) to prescribe the method or meth¬ 
ods, by aircraft-mile, pound-mile, weight, space, 
or any combination thereof, or otherwise, for as¬ 
certaining such rates of compensation for each 
air carrier or class of air carriers; and (3) to 
publish the same; and the rates so fi^ed and de¬ 
termined shall be paid by the Postmaster Gen¬ 
eral from appropriations for the transportation 
of mail by aircraft. 


See Section 406(a)(1) (supra, p. vi 
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Railway Maul Pay Act of 1916 
39 Stat. 425, 39 U. S. C. Secs. 524-579 

the limit of weight of parcel-post packages in the 
local, first, and second zones, and effective from 
August fifteenth, nineteen hundred and thirteen, 
the Postmaster General is authorized to add to 
the compensation paid for transportation on rail¬ 
road routes on and after August fifteenth, nine¬ 
teen hundred and thirteen, for the remainder of 
the contract terms, not exceeding one-half of one 
per centum thereof per annum. ” 

Sec. 5, Subd. 1 (39 Stat. 425). That the Post¬ 
master General is authorized and directed to re¬ 
adjust the compensation to be paid to railroad 
companies from and after the thirtieth day of 
June, nineteen hundred and sixteen, or as soon 
thereafter as may be practicable, for the trans¬ 
portation and handling of the mails and furnish¬ 
ing facilities and services in connection therewith 
upon the conditions and at the rates hereinafter 
provided. 

Sec. 5, Subd. 39 (39 Stat. 425). Pending the 
decision of the Interstate Commerce Commission, 
as hereinafter provided for, the existing method 
and rates of railway mail pay shall remain in 
effect, except on such routes or systems as the 
Postmaster General shall select, and to the extent 
he may find it practicable and necessary to place 
upon the space system of pay in the manner and 
at the rates provided in this section, with the 
consent and approval of the Interstate Com¬ 
merce Commission, in order to properly present 
to the Interstate Commerce Commission the mat¬ 
ters hereinafter referred thereto: Provided, That 
if the final decision of the Interstate Commerce 
Commission shall be adverse to the space system, 

_ • • • 
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Air Mail Acts of 1934 and 1935 
48 Stat. 933, 49 Stat. 616 

in section 1 of this Act; but any contract so con¬ 
tinued in effect may be terminated by the Com¬ 
mission upon sixty days’ notice, upon such hear¬ 
ing and notice thereof to interested parties as 
the Commission may determine to be reasonable; 
and may alsp be terminated, in whole or in part, 
by mutual agreement of the Postmaster General 
and the contractor, or for cause by the contractor 
upon sixty days’ notice. 

Above provision added by amendment of August 14, 
1935, superseding first sentence of Sec. 6(c) set forth 
above under “Termination of Mail Contracts”. 
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Railway Mail Pay Act of 1916 
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and if the rates established by it under whatever 
method or system is adopted shall be greater or 
less than the rates under this section, the Post¬ 
master General shall readjust the compensation 
of the carriers on such selected routes and sys¬ 
tems in accordance therewith, from the dates on 
which the rates named in this section became 
effective. 


Sec. 5, subd. 29 (39 Stat. 429, 39 U. S. C. §543). 
In fixing and determining the fair and reasonable 
rates for such service the commission shall con¬ 
sider the relation existing between the railroads 
as public-service corporations and the Govern¬ 
ment, and the nature of such service as distin¬ 
guished, if there be a distinction, from the ordi¬ 
nary transportation business of the railroads. 


Air Mail Acts of 1934 and 1935 
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Factors to be Considered in Setting Rates 

Sec. 6(e) (48 Stat. 936). In fixing and deter¬ 
mining the fair and reasonable rates of compen¬ 
sation for airmail transportation, the Commis¬ 
sion shall give consideration to the amount of air 
mail so carried, the facilities supplied by the car¬ 
rier, and its revenue and profits from all sources, 
and from a consideration of these and other ma¬ 
terial elements, shall fix and establish rates for 
each route which, in connection with the rates 
fixed by it for all other routes, shall be designed 
to keep the aggregate cost of the transportation 
of air mail on and after July 1, 1938, within the 
limits of the anticipated postal revenue there¬ 
from. [In arriving at such determination the 
Commission shall disregard losses resulting, in 
the opinion of the Commission, from the unprof¬ 
itable maintenance of nonmail schedules, in cases 
where the Commission may find that the gross 
receipts from such schedules fail to meet the addi¬ 
tional operating expense occasioned thereby. In 
fixing and determining such rates, if it shall be 
contended or alleged by the holder of an air-mail 
contract that the rate of compensation in force 
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Rate-Making Elements 

Sec. 406(b) (52 Stat. 998, 49 U. S. C. §486(b)). 
In fixing and determining fair and reasonable 
rates of compensation under this section, the Au¬ 
thority, considering the conditions peculiar to 
transportation by aircraft and to the particular 
air carrier or class of air cariers, may fix differ¬ 
ent rates for different air carriers or classes of 
air carries, and different classes of service. In 
determining the rate in each case, the Authority 
shall take into consideration, among othqr factors, 
the condition that such air carriers may hold and 
operate under certificates authorizing the car¬ 
riage of mail only by providing necessarjf and ade¬ 
quate facilities and service for the transporta¬ 
tion of mail; such standards respecting the char¬ 
acter and quality of service to be render ed by air 
carriers as may be prescribed by or pursuant to 
law; and the need of each such air carrier for 
compensation for the transportation of mail suf¬ 
ficient to insure the performance of suclli service, 
and, together with all other revenue oil the air 
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Railway Mail Pay Act of 1916 
39 Stat. 425, 39 U. S. C. Secs. 524-579 


Air Mail Acts of 1934 and 1935 
48 Stat. 933, 49 Stat. 616 


for the service involved is insufficient, the burden 
of establishing such insufficiency and the extent 
thereof shall he assumed by him. In no case shall 
the rates fixed and determined by the said Com¬ 
mission hereunder exceed the limits prescribed in 
section 3 (a) of This Act.]* 

* Bracketed words added by amendment of August 14, 
1935 (49 Stat. 616). 
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carrier, to enable such air carrier under honest, 
economical, and efficient management, to main¬ 
tain and continue the development of air trans¬ 
portation to the extent and of the character and 
quality required for the commerce of the United 
States, the Postal Service, and the National de¬ 
fense. 

Pending Administrative Proceedings 

Sec. 1108(b) (52 Stat. 1029,49 U. S. 6. §678(b)). 
The provisions of this Act shall not affect any 
proceedings pending before the Secretary of Com¬ 
merce or the Postmaster General, or proceedings 
pending before the Interstate Commerce Commis¬ 
sion for the determination of rates for the trans¬ 
portation of air mail by aircraft, on the date of 
the enactment of this Act; but any suph proceed¬ 
ings shall be continued, orders therein issued, 
appeals therefrom taken, and payments made by 
the Postmaster General pursuant to such orders, 
as if this Act had not been enacted; and orders 
.issued in any such proceeding shall continue in 
effect until modified, terminated, superseded, or 
repealed by the Authority or by operation of law: 
Provided, That the rates determined by the Inter¬ 
state Commerce Commission shall be determined 
without regard to that portion of section 6(e) of 
the Air Mail Act approved June 12, : .934, which 
provides as follows: “which, in connection with 
the rates fixed by it for all other routes, shall be 
designed to keep the aggregate cost of the trans¬ 
portation of air mail on and after July 1, 1938, 
within the limits of the anticipated postal revenue 
therefrom”. 
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Sec. 5, subd. 30(b) (39 Stat. 425) (39 U. S. C. 
§553). Either the Postmaster General or any 
such carrier may at any time after the lapse of six 
months from the entry of the order assailed apply 
for a reexamination and thereupon substantially 
similar proceedings shall be had with respect to 
the rate or rates covered by said application, pro¬ 
vided said carrier or carriers have an interest 
therein. 


Air Mail Acts of 1934 and 1935 Civil Aeronautics Act of 1938 

48 Stat. 933, 49 Stat. 616 52 Stat. 977, 49 U. S. C. Secs. 401-691 

Duty to Re-examine Effective Rates 

Sec. 6(d) (48 Stat. 935). All provisions of sec¬ 
tion 5 of the Act of July 28, 1916 (39 Stat. 412; 

TJ. S. C., title 39, secs. 523 to 568, inclusive), re¬ 
lating to the administrative methods and pro¬ 
cedure for the adjustment of rates for carriage 
of mail by railroads shall be applicable to the 

ascertainment of rates for the transportation of No specific provision 

air mail by airplane under this Act so far as con¬ 
sistent with the provisions of this Act. 

Sec. 6(b) (48 Stat. 935, as amended 49 Stat. 

616). The Interstate Commerce Commission is 
hereby directed at least once in each calendar 
year from the date of the award of any contract 
to examine the books, accounts, contracts and en¬ 
tire business records of the holder of each air-mail 
contract, and to review the rates of compensation 
being paid to such holder in order to be assured 
that no unreasonable profit is being derived or 
accruing therefrom, and in order to fix just rates. 

In determining what may constitute an unreason¬ 
able profit the said Commission shall take into 
consideration the income derived from the opera¬ 
tion of airplanes over the routes affected, and in 
addition to the requirements of sections 3(f) of 
this Act, shall take into consideration all forms of 
expenditures of said companies in order to ascer¬ 
tain whether or not the expenditures have been 
upon a fair and reasonable basis on the part of 
said company and whether or not the said com¬ 
pany has paid more than a fair and reasonable 
market value for the purchase or rent of planes, 
engines, or any other types or kind, or class, or 
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None 


Air Mail Acts of 1934 and 1935 
48 Stat. 933, 49 Stat. 616 

goods, or services, including spare parts of all 
kinds, and whether or not the air-mail contract¬ 
ing company has purchased or rented any kind of 
goods, commodities or services from any individ¬ 
uals who own stock in or are connected with the 
said contracting companies or has purchased such 
goods and services from any company or corpora¬ 
tions in which any of the individuals employed by 
or owning stock in the air-mail contracting com¬ 
pany have any interest or from which such pur¬ 
chases or rents any of the employees or stock¬ 
holders of air-mail contracting companies would 
be directly or indirectly benefited. Within thirty 
days after a decision has been reached upon such 
review by the Interstate Commerce Commission 
touching such profit a full report thereof shall be 
made to the Postmaster General, to the Secretary 
of the United States Senate, and to the Clerk of 
the House of Representatives. 

Requirement That Carrier Estimate Fair Rate 


None 
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Statement of Postmaster General and Carrier 

Sec. 406(c) (52 Stat. 998, 49 U.js. C. $486(c)). 
Any petition for the fixing of fair and reasonable 
rates of compensation under this section shall in¬ 
clude a statement of the rate the petitioner be¬ 
lieves to be fair and reasonable, ’jfhe Postmaster 
General shall introduce as part of the record in 
all proceedings under this section a comprehensive 
statement of all service to be required of the air 
carrier and such other information in his pos¬ 
session as may be deemed by the Authority to be 
material to the inquiry. 


Railway Mail Pay Act of 1916 
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Air Mail Acts of 1934 and 1935 
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Judicial Review of Rate Orders 


1938 
. 401-691 


None [See United States v. Griffin , 303 U. S. None 

226.] 
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Orders of Authority Subject to Review 

Sec. 1006(a) (52 Stat. 1024, 49 U. S. C. §646). 
Any order, affirmative or negative, issued by the 
Authority under this Act, except any order in re¬ 
spect of any foreign air carrier subject to the ap¬ 
proval of the President as provided in section 801 
of this Act, shall be subject to review by the cir¬ 
cuit courts of appeals of the United States or the 
United States Court of Appeals ifor the District 
of Columbia upon petition, filed within sixty days 
after the entry of such order, by £ny person dis¬ 
closing a substantial interest in such order. After 
the expiration of said sixty days a petition may 
be filed only by leave of court upon a showing of 
reasonable grounds for failure to file the petition 
theretofore. 

Venue 

(b) A petition under this section shall be filed 
in the court for the circuit wherein the petitioner 
resides or has his principal place of business or 
in the United States Court of Appeals for the Dis- 
tric of Columbia. 

Notice of Authority; Filing oij Transcript 

(c) A copy of the petition shall \ upon filing, be 
forthwith transmitted to the Authority by the 
clerk of the court; and the Authority shall there¬ 
upon certify and file in the court $ transcript of 
the record, if any, upon which tjie order com¬ 
plained of was entered. 
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Power of Court 

(d) Upon transmittal of the petition to the Au¬ 
thority, the court shall have exclusive jurisdiction 
to affirm, modify, or set aside thb order com¬ 
plained of, in whole or in part, and if need be, to 
order further proceedings by the Authority. Upon 
good cause shown, interlocutory ifelief may be 
granted by stay of the order or by si(ch mandatory 
or other relief as may be appropriate: Provided, 
That no interlocutory relief may l^e granted ex¬ 
cept upon at least five days’ notice to the Au¬ 
thority. 


Findings of Fact by Authority 


(e) The findings of facts by the 
supported by substantial evidence, 
elusive. No objection to an order of 
shall be considered by the court u 
jection shall have been urged before 
or, if it was not so urged, unless 
sonable grounds for failure to do sc} 


tb 


Certification or Certiorari 


(f) The judgment and decree of 
firming, modifying, or setting aside 
der of the Authority shall be subje 
view by the Supreme Court of the 
upon certification or certiorari as p 
tions 239 and 240 of the Judicial Co4 


Conclusive 

Authority, if 
shall be con- 
the Authority 
iiless such ob- 
the Authority 
ere were rea- 


the court af- 
any such or- 
ct only to re- 
IUnited States 
J-ovided in sec- 
le. 


Note: The Authority is now known as the Board. 
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Other Relevant Provisions of the Civil Aeronautics Act 

Notice of Tariff Change 

Sec. 403(c) (52 Stat. 993, 49 U. S. C. §483(c). No change 
shall be made in any rate, fare, or charge, or any classifi¬ 
cation, rule, regulation, or practice affecting such rate, 
fare, or charge, or the value of the service thereunder, spe¬ 
cified in any effective tariff of any air carrier or foreign 
air carrier, except after thirty days* notice of the proposed 
change filed, posted, and published in accordance with Sub¬ 
section (a) of this section. Such notice shall plainly stjate 
the change proposed to be made and the time such change 
will take effect. The Authority may in the public interest, 
by regulation or otherwise, allow such change upon notice 
less than that herein specified, or modify the requirements 
of this section with respect to filing and posting of tariffs, 
either in particular instances or by general order applicable 
to special or peculiar circumstances or conditions. 

Power to Prescribe Rates and Practices of Am Ca 

Sec. 1002(d) (52 Stat. 1018, 49 U. S. C. 642(d) Wllen- 
ever, after notice and hearing, upon complaint, or upon its 
own initiative, the Authority shall be of the opinion that 
any individual or joint rate, fare, or charge demanded, 
charged, collected or received by any air carrier for inter¬ 
state or overseas air transportation, or any classification, 
rule, regulation, or practice affecting such rate, fare, or 
charge, or the value of the service thereunder, is or will be 
unjust or unreasonable, or unjustly discriminatory, or un¬ 
duly preferential, or unduly prejudicial, the Authority shall 
determine and prescribe the lawful rate, fare, or charge (or 
the maximum or minimum, or the maximum and minimum 
thereof) thereafter to be demanded, charged, collected, or 
received, or the lawful classification, rule, regulation! or 



practice thereafter to be made effective: Provided, That 
as to rates, fares, and charges for overseas air transporta¬ 
tion, the Authority shall determine and prescribe only a 
just and reasonable maximum or minimum or maximum 
and minimum rate, fare, or charge. 

Rule of Rate Making 

Sec. 1002(e) (52 Stat. 1018, 49 U. S. C. §642(e) In ex¬ 
ercising and performing its powers and duties with respect 
to the determination of rates for the carriage of persons 
or property, the Authority shall take into consideration, 
among other factors— 

(1) The effect of such rates upon the movement 
of traffic; 

(2) The need in the public interest of adequate 
and efficient transportation of persons and property 
by air carriers at the lowest cost consistent with the 
furnishing of such service; 

(3) Such standards respecting the character and 
quality of service to be rendered by air carriers as 
may be prescribed by or pursuant to law; 

(4) The inherent advantages of transportation 
by aircraft; and 

(5) The need of each air carrier for revenue 
sufficient to enable such air carrier, under honest, 
economical, and efficient management, to provide 
adequate and efficient air carrier service. 

Power to Prescribe Divisions of Rates 

Sec. 1002(h) (52 Stat. 1018, 49 U. S. C. §642(h) When¬ 
ever, after notice and hearing, upon complaint or upon its 
own initiative, the Authority is of the opinion that the divi- 
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sions of joint rates, fares, or charges for air transportation 
are or will be unjust, unreasonable, inequitable, or unduly 
preferential or prejudicial as between the air carriers or 
foreign air carriers parties thereto, the Authority shall 
prescribe the just, reasonable, and equitable divisions 
thereof to be received by the several air carriers. The 
Authority may require the adjustment of divisions between 
such air carriers from the date of filing the complaint or 
entry of order of investigation, or such other date subse¬ 
quent thereto as the Authority finds to be just, reasonable, 
and equitable. 
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APPENDIX B 


Civil Aeronautics Board’s Memoranda of 
May 22 and June 3, 1942 


May 22,1942 

Memorandum to the President of Each Domestic 
Air Carrier : 

The Board has been considering what action should be 
taken by it with respect to the mail rates of air carriers 
(both those carriers which now have mail rate cases pend¬ 
ing and those which do not) in the light of the new service 
pattern necessary under the recent transfer of planes to 
the Military. Attached is a statement of general principles 
designed to provide a basis for action in these circum¬ 
stances. 

The Board feels that the course of mail rate cases will 
be clarified and expedited if the Board could have in ad¬ 
vance such criticism, modification or amplification of these 
suggestions as the carriers deem warranted or desirable. 

Will you, therefore, please transmit twelve copies of any 
co mm ent of your company to the Board by May 29, 1942. 
The question of oral presentation of views is reserved for 
consideration in the light of subsequent developments. 

A copy of this memorandum is being sent to all counsel 
for the carriers. 


L. Welch Pogtje 
L. Welch Pogue 
Chairman 


Attachment 


xviii 


Statement of General Principles to Govern Mail Rate 
Cases in the Light of the New Service Pattern 


1. Having in mind the restrictions and changes in op¬ 
eration which will result from the delivery of planes to the 
Military and the operation of still further planes for the 
Military under contract, it will be necessary to review the 
mail rates of all air carriers affected thereby for the pur¬ 
pose of revising them in the light of the change in op< (ra¬ 
tions. This necessity for review applies to all air carriers 


affected by the change whether their rates are presently 
the subject of a rate proceeding or not. 


2. It is desirable that, in so far as possible, for pro¬ 
cedural purposes in connection with mail rate cases, the 
date of the changeover to the new service pattern be re¬ 
garded as having occurred on the same date for all carriers 
and that such uniform date be the last day of a month. 
For this purpose May 31,1942 is suggested. 


3. Because of the uncertainties inherent in the present 
situation and the period of time which will undoubtedly 
be required to adjust to the new service pattern, it is not 
feasible to fix fair and reasonable rates for the future on 
the information presently available or which will be avail¬ 
able until the process of adjustment has been substantially 
completed. Therefore, all rates effective on and after the 
date of the changeover to the new service pattern should be 
temporary in character, and should be subject to review and 
adjustment as to such period as experience may show the 
necessity for adjustment after a reasonable period of time. 
At the same time it is considered desirable in the case of all 
carriers who now have rate proceedings pending to fix as 
rapidly as possible a final rate to be effective for all periods 
under review up to the date of the changeover to the new 
service pattern. 

4. For the purposes of accomplishing the above objec¬ 
tives, it is proposed in all pending rate cases of carriers 


affected by the new service pattern, including those in which 
show cause orders have already been issued, to fix a rate 
which will be final for all past periods under review down 
to May 31, 1942, and temporary for the period thereafter. 
With respect to all carriers who do not now have a rate 
proceeding pending, it is proposed, in view of the Boards 
policy of not making rates effective prior to the institution 
of a proceeding, to issue an order instituting a proceeding 
to fix and determine the fair and reasonable rates for each 
such carrier from and after the date of the changeover to 
the new service pattern. It is the intention that this order 
will bring into issue the rate presently being paid such car¬ 
rier and make such rate for the period subsequent to June 
1, 1942 subject to review and adjustment after sufficient 
experience has been accumulated. 

5. After sufficient experience has been accumulated un¬ 
der the new service pattern and operations and expenses 
of the carriers have become somewhat stabilized, it is pro¬ 
posed to issue in all proceedings a show cause order setting 
forth a tentative final rate, upon the general principles 
hereinafter set out, for the period beginning on the date of 
the changeover to the new service pattern. Procedure will 
then follow in accordance with Rule 11 of the Board’s Rules 
of Practice and a final rate will be fixed for the period then 
under review. 

6. It is contemplated, however, that in any case where 
the carrier can show financial distress due to the fact that 
its total revenues, including both non-mail of all kind and 
mail, furnish it with insufficient income to support its op¬ 
erations, the carrier may apply for adjustment of its tem¬ 
porary rate to afford it relief from such distress prior to 
the fixing of a final rate for the period. 

7. The carriers’ expenses should be brought to a level 
consistent with the scope of the operations which can be 
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expected to result from the combined commercial a)id 
military operations. This principle must be qualified, how¬ 
ever, by recognizing that: (a) It can not be expected that 
the carriers will be able to reduce expenses in the full pro¬ 
portion in which their level of operations is reduced; (b) 
they should maintain such organizations as will enable th^m 
to be prepared to deal promptly and efficiently with a^iy 
new obligations which may be imposed upon them by mili¬ 
tary requirements; and (c) the carriers will not be able|to 
effect immediate reductions in expenses to the extent which 
may ultimately be appropriate. 

8. Where all operations at a point have been discon¬ 
tinued, the expenses formerly incurred at such point shotild 
not be considered in the mail rate unless it appears that the 
carrier is bound by a non-cancelable contract for such ex¬ 
penses and receives no other reimbursement of such (Ex¬ 
penses, or unless it appears that certain expenses are neces¬ 
sary for protection or maintenance of facilities at such 
point. Notice of cancelation of some contracts and “ad¬ 
justment payments” for cancelation may be necessary. 

9. The profit element of mail rates should be fixed with¬ 
out substantial reference to stimulus for development of 
commercial revenues and traffic, and should not undertake 
to compensate the carriers for any lack of profit under l}he 
contracts with the Military, but should be fixed to provide 
an incentive for keeping expenses during the war to a 
minim um compatible with safe and efficient service. 

10. Consideration will be given to the possibility of es¬ 
tablishing standards for total operating expenses, or for 
certain categories of expense, as a criterion of economy 
of operation. 

11. The Board will require such information concerning 
the carrier’s revenues and expenses incident to its opejra- 
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tions for the Military as may be necessary to enable the 
Board to give appropriate consideration to such revenues 
and expenses in fixing mail rates in these cases. 

• • • 

Memorandum to the President of Each Domestic 
Air Carrier: 

On May 22,1942 the Board submitted to you a statement 
of general principles designed to provide a basis for action 
in mail rate cases in the light of the new service pattern 
necessary under the recent transfer of planes to the Mili¬ 
tary. An opportunity was given the carriers to present 
written comments to the Board thereon, and comments 
have now been received from a number of carriers. 

In view of the substantial differences of opinion among 
the carriers expressed in their comments, the Board has 
decided to withdraw the suggestions contained in its earlier 
memorandum. In lieu thereof, the Board will follow the 
procedure outlined hereinafter. 

The Board will not initiate new rate proceedings as of 
June 1,1942, as was stated in the Board’s previous memo¬ 
randum. Consequently, it will be necessary for any carrier 
which does not now have a rate proceeding pending but 
which wishes its rates to be subject to review by the Board 
for the period beginning June 1, 1942 to file a petition un¬ 
der section 406 of the Act requesting such review. The 
Board will accept any such petition filed within the next 
two weeks as being dated June 1, 1942 if the carrier con¬ 
cerned so desires. In the event such a petition is filed, the 
Board, after sufficient experience has been accumulated 
under the new service pattern and operations and expenses 
of the carriers have become somewhat stabilized, will issue 
in such proceeding a show-cause order setting forth a pro¬ 
posed rate. Procedure will then follow in accordance with 
Rule 11 of the Board’s Rules of Practice and a final rate 
will be fixed both for the past and future periods. 
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In all pending rate cases of carriers affected by the new 
service pattern, including those in which show-cause orders 
have already been issued, the Board will proceed in ac¬ 
cordance with its usual procedure to fix a final rate both fc^r 
the period prior and subsequent to June 1, 1942. Such 
final rate will be based primarily upon evidence concerning 
the past operations of the carrier. It is recognized ths/t 
the forecasting of the future under existing circumstances 
is extremely difficult, if not impossible. It is, therefore, as¬ 
sumed that any evidence submitted concerning the future 
period will deal, so far as possible, with general principles 
and probable trends except where specific commitmenljs 
have already been made or specific facts are already de¬ 
termined. The rates fixed in the pending proceedings will 
be final so far as these proceedings are concerned, and, if 
the carrier concerned desires any adjustment in this rate pa 
the future, it will be necessary for it to file a petition ijn 
the normal way. 

The Board recognizes that in special instances unusually 
expeditious treatment of rate proceedings will be necessary, 
and it will do its utmost to provide such treatment in those 
cases. 

A copy of this memorandum is being sent to all counsel 
for the carriers. 


Civil Aeronautics Board 
June 3, 1942 
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Umteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9763 

Transcontinental & Western Air, Inc., petitioner 

v. 

Civil Aeronautics Board, respondent 


ON PETITION FOR REVIEW OF AN ORDER OF CIVIL AERONAUTICS 

HOARD 


BRIEF FOR RESPONDENT CIVIL AERONAUTICS BOARD 


COUNTERSTATEMENT OF THE CASE 1 

In its narrowest compass this case raises the question whether 
the Board is empowered to fix a new mail rate for TWA For 
the period from January 1, 1946, to March 14, 1947, under 
the circumstances set forth below. An affirmative answer to 
this question, however, will necessarily mean that all mail 
rate orders of the Board are subject to retroactive revision 

'As in Petitioner’s brief, nuinlwrs in parentheses refer to the pages! of 
the Joint Appendix tiled herein; the “Act” means the Civil Aeronautics 
Act of 1938 (Act of June 23, 1938, c. 601, 52 Stat. 973, as amended, 49 
U. S. C. §401, et xcq .); petitioner will be called “TWA”; and the C vil 
Aeronautics Hoard will l>e called “the Board.” 

The Act as originally enacted conferred certain functions on the Author¬ 
ity. The functions of the Authority in connection with, inter alia, rates 
for the transportation by air carriers of persons, property, and mail were 
transferred to the Civil Aeronautics Board by Reorganization Plan No. 
IV, which took effect June 30, 1940 ( 54 Stat. 1235 ; 5 Fed. Reg. 2421). 
Accordingly, the term “Board” should be substituted for “Authority” in 
all references thereto. 


( 1 ) 
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by the Board at any time, either upwards or downwards. Such 
a complete destruction of the finality of the Board’s mail rate 
orders would constitute so sweeping a reversal of the meaning 
and functioning of the mail rate provisions of the Act as to 
render meaningless the work of the Board in this field for the 
past ten years. The broad implications of this seemingly nar¬ 
row issue require, therefore, that it be subjected to a searching 
scrutiny. 

A proper appraisal of the issue presented by this case neces¬ 
sitates an understanding of the facts relating to TWA’s mail 
rates since January 1,1945, as disclosed by the Board’s opinion 
in Transcontinental & Western Air, Inc., Mail Rates, 6 C. A. B. 
595 (Oct. 26, 1945). On January 1, 1945, the Board directed 
TWA, and the three other largest carriers, to show cause why 
their mail rates should not be reduced from 60 cents to 32 cents 
per ton-mile of mail carried. On August 13, 1945, with the 
termination of the war, the Board issued an amended statement 
of tentative findings and conclusions substituting a tentative 
mail rate of 45 cents per ton-mile for the rate of 32 cents pre¬ 
viously proposed. TWA raised no objection to this latter 
proposal. Public hearing was held on September 14, 1945, at 
which the data underlying the Board’s proposals was submitted 
for the record. The case was then submitted to the Board for 
decision. 

In its opinion, the Board discussed the changed circumstances 
resulting from the cessation of the war between the date of 
its original show cause order and its final order; it appended 
indexes of selected operating statistics both actual and esti¬ 
mated for the future, exhibits showing operating results and in¬ 
vestment requirements, both actual and estimated for the fu¬ 
ture; it considered the similarity of costs and operating patterns 
for the four largest carriers, and upon such evidence and other 
factors decided to continue in effect uniform “service” rates 2 

*The Board has developed two types of mall rates—the “service” mail 
rate and the “need” mail rate. The “service” rate bears a direct relation¬ 
ship to the cost and value of the mail service for which the rate is to be 
fixed. The “need” rate, on the other hand, is concerned with the deficiencies 
of the carrier’s nonmail services and the amount of mail pay needed to 
maintain it in the sound condition contemplated by the Act. Burt and 
Highsaw, Regulation of Rates in Air Transportation, 7 La. L. Rev. 1, 30 
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for such carriers 3 ; and finally it considered the cost of the mail 
service. 

In conclusion, the Board stated as follows (6 C. A. B., 601-2): 

In our consideration of the fair and reasonable service 
mail rate we have given weight to the many uncertain 
short-run factors related to the transitional period as well 
as to the extraordinary circumstances and conditions in 
the air-transport industry which will materially kffect 
the problems and attending risks which will confront 
management in the immediate future. A successful 
bridging of the difficult transitional period will, it our 
opinion, constitute a major step in the attainment by 


the industry of a healthy postwar status. Hence 


not our intention here either to indorse or to enunciate 
any new philosophy or long-range principles of rate 
making. Instead, it is our purpose to fix a service mail 
rate which will be high enough to provide reasonable 
security against the risks inherent in the dynamic and 
uncharted transitional period ahead and which at the 
same time will be low enough to provide a strong com¬ 
petitive incentive for economical and efficient manage¬ 
ment. It is our further intention to fix a service mail 
rate which over the transitional period will provide a 
fair and reasonable return on the used and useful in¬ 
vestment although on the basis of reported results for 
selected short periods the rate may appear either unduly 
high or unduly low. 

In order that these objectives may be realized and 
that the mail rate may be kept at a level reasonably in 
accord with the dynamic operating conditions which 


it is 


et seq (1946) ; American Airlines, Inc., Mail Rates, 3 C. A. B. 323, 337-338 
(1942) ; Braniff Airtcays, Inc., Mail Rates, 4 C. A. B. 388 (1944); Northwest 
Airlines, Inc., Mail Rates, 4 C. A. B. 515 (1943). 

* Although the cases of the “Bif? Four” were not consolidated, the decisions 
in all of the cases were rendered on the same date and fixed identical 
“service” mail rates for the carriers involved. See also American Airlines, 
Inc., Mail Rates, 6 C. A. B. 567 (1945) ; United, Air Lines, Inc., Mail .Zcstes, 
6 C. A. B. 581 (1945); Eastern Air Lines, Inc., Mail Rates, 6 C. A. 3- 551 
(1945). 
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will prevail during the present transitional period and 
provide an adequate margin of security against the un¬ 
certainties and risks which reasonably may be encoun¬ 
tered, we conclude that a mail rate of 45 cents per mail 
ton-mile is required. 

The tentative rate of 45 cents per ton-mile of mail car¬ 
ried is being established as a system-wide rate applicable 
to all mail service performed on respondent’s entire sys¬ 
tem, except that this rate is not to apply to any mail 
service performed by respondent pursuant to its present 
certificate of public convenience and necessity authoriz¬ 
ing foreign air transportation or any amendments 
thereof. 

As shown in appendix No. 2, the inclusion of mail reve¬ 
nue at 45 cents per ton-mile results in an estimated 
operating profit before income taxes of approximately 
$3,459,000 which, after 40 percent Federal income taxes, 

represents a return of 13.77 percent on the total invest- 

» 

ment required for the entire common carrier operations. 
In the past respondent has been exempt from the excess 
profits tax, and there is no indication that its position in 
respect thereto will change in the near future. 

TWA did not ask the Board to reconsider its order; nor did 
TWA seek to have such order reviewed in Court pursuant to 
the provisions of the Act (Section 1006 (a), 49 U. S. C. § 646 
(a), Pet. Br., App. A, p. xiii). The order became final on Octo¬ 
ber 26, 1945. From that date until March 14, 1947, TWA 
performed required air carrier service and received presumably 
final payment therefor at the rate provided in that order. No 
action was taken by TWA, the Board, or the Postmaster Gen¬ 
eral prior to March 14, 1947, to initiate a change in this rate. 

The facts with respect to the filing of a petition by TWA 
on March 14, 1947, requesting the Board to fix a fair and 
reasonable mail rate after January 1, 1946 (8-13), the proce¬ 
dural steps taken with respect thereto (13-60), the entry of 
an order by the Board on December 2, 1947, dismissing the 
petition “insofar as it requests the fixing of a mail rate for a 
period prior to March 14, 1947 (60-108), and the institution 
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of the instant proceedings in this Court (1-7) are presented 
adequately in TWA’s brief (Pet. Br. 2-4). 4 

STATUTES INVOLVED 

The statutes involved in this proceeding are set forth in 
Petitioner's Brief, Appendix A, pages i-xvii. Pertinent por¬ 
tions of these enactments are quoted at appropriate points in 
this brief. 

QUESTION PRESENTED 

The sole question presented in this proceeding is whether ithe 
Board has authority under the Act to fix a new mail rate to be 
effective for an operation during a period in which a final ifate 
previously fixed by the Board was in effect and unchallenged 
by the initiation of a mail rate proceeding. 

SUMMARY OP ARGUMENT 

By section 406 (a) (1) the Board is “empowered and di¬ 
rected" both “to fix and determine * * * fair and reason¬ 

able rates of compensation for the transportation of mail by Air¬ 
craft” and “to make such rates effective from such date a|s it 
shall determine to be proper.” The first direction, the Bpard 
feels, contemplates the determination of a measure of com¬ 
pensation for the future, which, once determined, is final A n d 
binding. The second direction, TWA asserts, necessitates the 
revision of all such forward-looking rate orders of the Board 
and the determination of an amount of compensation for the 
past. Whether such a reconsideration and redeterminatiori of 

4 The indefinite attack in the petition on the Board's action on constitu¬ 
tional grounds (5, 6, cf. 53), is not urged in TWA’s brief and therefore may 
be disregarded. General Rules of Court , Rule 17 (i). Although TWA has not 
attacked the Act as unconstitutional if interpreted as the Board does, it 
has suggested that the Constitution requires that it receive a fair and reason¬ 
able amount of compensation at all times (Pet. Br. 5, 47-8). Before the 
Board, TWA argued that if the Board gi'anted Public Counsel’s motion 
(38) TWA would be deprived of constitutional rights through the failure 
of the Board to accord it the benefits prescribed by the Act (53). Ap¬ 
parently TWA is unwilling to attack the constitutionality of the Act, as 
interpreted by the Board, but desires, by suggesting that such an infirmity 
may exist, to convince the Court that It should interpret the Act differently 
than has the Board (Pet. Br. 48). 
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all prospectively determined mail rates is contemplated by the 
Act must be determined not only from the language of section 
406 (a) (1) but also from other parts of the Act, its legislative 
history, its historical antecedents, and any other sources which 
shed light on its construction. 

The legislative history of the. Act, which was both long and 
comprehensive, demonstrates unmistakably that Congress 
patterned the Act upon its previous regulatory enactments in 
the transportation field; that it sought to apply usual public 
utility regulatory principles in legislating for the air-transport 
industry; that, in achieving this end, it established a rate¬ 
making method for the determination of mail compensation; 
and that it rejected direct subsidization of air carriers through 
mail pay, and provided instead for subsidy through the estab¬ 
lishment of rates for carrying air mail sufficient to achieve 
stated objectives. The legislative history of the Act fails to 
disclose any intention on the part of Congress to grant the 
Board the unusual power to redetermine retroactively mail 
rates which it was authorized to fix and determine prospectively. 

Public utility rates are fixed for the future. They are not 
subject to revision with respect to completed transactions but 
are final. Such rates afford an opportunity to earn a fair return 
but do not guarantee that such a return will, in fact, be earned. 
Although Congress could have adopted a different method with 
respect to mail pay, the legislative history of the Act shows that 
these concepts of public utility regulation were to be applied 
to the mail rate-making pattern established by the Act. 

The resolution of the conflicting language in the Act in the 
light of its legislative history leads inescapably to the con¬ 
clusion that the Board is not “empowered and directed” to 
redetermine mail rates “retroactively.” Only by a denial of this 
power can the finality of the Board’s orders and the rate-making 
pattern of the Act be retained. If the Board is “directed” to 
redetermine fair and reasonable amounts of mail compensation 
for past periods, to review and possibly revise all rate orders 
that are prospective in operation, rate-making is at an end. 
Moreover, this cost plus system of determining mail compen¬ 
sation, whereby books are audited for past periods and reason¬ 
able amounts of mail compensation awarded by the device of 
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“retroactively” revising final “rate” orders, would, if recognized, 
impede the accomplishment of the very objective the Act is 
designed to achieve, namely, the encouragement and develop¬ 
ment of a self-sufficient air transport system. Obviously if 
“false prophecies” are to be corrected, they will have to be 
corrected when they are favorable to the carrier as well as 
unfavorable, and the correction of favorable “prophecies” will 
greatly diminish carrier incentive to surpass the Board’s 
“prophecy.” Finally, the hostility of the law to retroactiv¬ 
ity, the fact that administrative agencies have only those pow¬ 
ers expressly granted, or conferred by necessary implication, 
and the fact that in other legislation Congress has never lelft 
any doubt as to its intention when it has authorized the “recap¬ 
ture” of excessive earnings or retroactive increases in “rates,” 
all strengthen our conclusion. The “make effective” clause of 
section 406 (a) (1) of the Act, whereby the Board is “directed 
* * * to make such [fair and reasonable] rates [as it fixets] 
effective from such date as it determines to be proper,” neces¬ 
sarily means something less, therefore, than that the Board hps 
been authorized to redetermine mail rates “retroactively” |in 
the situation at bar. 

Decisive of the issue in this case is the precise and limited 
meaning of the “make effective” clause as conclusively shown 
from its full and unambiguous legislative history. Its scjle 
purpose and meaning was to authorize the Board to make }ts 
mail rate orders effective from the date a mail rate proceeding 
was initiated. At the time of the principal legislative hearings 
in connection with the Civil Aeronautics Act, the members of 
the Interstate Commerce Commission were in disagreement |as 
to whether the Air Mail Act of 1934, as amended (Pet. Br., Adp. 
A, pp. vi-vii), authorized them to make their mail rate orders 
under that Act effective from the date a proceeding was in¬ 
stituted ; one Commissioner, at least, repeatedly dissented |>n 
the ground that the Commission was restricted to making }ts 
orders effective from the date of their issuance. At the hear¬ 
ings the authority being exercised by the Commission was 
questioned and a disagreement between witnesses and legis¬ 
lators developed similar to that within the Commission. Tpe 
resolution of the disagreement was important because the mpil 
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rate provisions of the bills being considered were substantially 
identical to those of the Air Mail Act of 1934, as amended, in 
this respect. The spokesman for the air transport industry 
expounded at length the thesis that the Commission was em¬ 
powered to make its rate orders effective from the date a pro¬ 
ceeding was initiated rather than being restricted to making 
them effective only from the date on which they were issued. 
To clarify the situation he offered the “make effective” clause 
as an amendment, explaining that it was to preserve the “pres¬ 
ent authority” of the Commission. The amendment was 
adopted by both the Senate and House committees. From 
that time on the “make effective” clause remained in all the 
principal bills considered down to the enactment of the Act. 
The subsequent legislative proceedings clearly indicate that 
Congress not only adopted the amendment of the air transport 
industry spokesman but also his explanation of his amendment. 
The “make effective” clause means no more, therefore, than 
that the Board may make its mail rate orders effective pro¬ 
spectively from the date on which a proceeding is commenced. 
This fact alone is a complete answer to the issue raised by this 
case and requires the dismissal of TWA’s petition. 

Another guide to the construction of a statute is the interpre¬ 
tation placed upon it by the agency charged with its adminis¬ 
tration. The specific issue presented by this case has been 
presented to the Board on eight occasions in the past. In none 
of-these cases did the Board exercise power to revise final rates 
“retroactively.” In some cases it saved the question of its 
statutory authority to exercise such power; in most of them it 
declined to act as a matter of “sound general policy” because 
its orders had to have finality. However, in no case did it re¬ 
examine the past period, and its “policy” never admitted of any 
exception. As TWA states, “It would be idle to talk of a 
‘general’ policy if the Board had no power to vary it” (Pet. Br. 
15). Since the Board’s “policy” had never admitted of any 
exception, it concluded in the TWA case to state unequivocally 
that the basis for its rule of inaction was its lack of power. 
These decisions, far from establishing TWA’s proposition, es¬ 
tablish a consistent course of administrative conduct and afford 





a substantial reason for finding that the Board is lacking 
authority to revise mail rates “retroactively.” 

The practice and procedure of the Board generally in the 
administration of mail rate provisions of the Act points in 
the same direction. While the Board is concerned primarily 
in fixing rates of compensation for the future rather than 
amounts of compensation for the past, it does not follow that 
it never makes a rate order effective prior to its issuance. The 
direction of the “make effective” clause, for example, requites 
the Board to fix fair and reasonable amounts of compensation 
for limited periods back to the institution of proceedings. SUch 
retroactive orders do not eliminate the rate-making methodj as 
the primary determinant of mail pay because (1) they do not 
destroy the finality of previous orders, and (2) they cover only 
the limited period of time necessai., to determine a new rate 
and are normally accompanied by the determination of a rate 
for an indefinite period in the future. As a result, and not¬ 
withstanding such orders, the Board, from its inception, ljias 
been primarily concerned with fixing final rates for the future. 
Its reports to Congress and its decisions give public expressi on 
to the problems it has faced in estimating revenues, expenses 
and investment requirements for the future, and in drawing its 
orders flexibly so as to insure fairness in their future operation 
and incentive to carriers to achieve the objectives of the Act. 
Illustrative of this concern is the decision in the TWA ciase 
which TWA now seeks to nullify. Such concern with fixing 
rates, and particularly the future aspect of such rates, and the 
attendant expenditure of time, effort and money, cannot be 
reconciled with a construction of the Act that would make all 
such determinations temporary in nature and would ap¬ 
parently require the Board to insure carriers fair and reasonable 
amounts of mail pay by post auditing their books and “retro¬ 
actively” revising such, “rate” orders. 

The cases cited by TWA to show that the Board has con¬ 
strued the Act as authorizing it to revise mail rates “retro¬ 
actively” involve various factual situations wholly unlike -tiat 
in the case at bar. No instance has been cited, because there 
is none, where the Board fixed a new mail rate applicable to a 
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period during which a final rate previously fixed by the Board 
was in effect and unchallenged by the initiation of a rate pro¬ 
ceeding, as TWA seeks to have it do here. Nor has any instance 
been cited where the Board has said or done anything from 
which it may reasonably be inferred that the Board believed 
it had power to take such action. Instances in which the Board 
does neither of these things are not administrative construc¬ 
tions which the courts recognize as assisting in the construc¬ 
tion of a statute. 

ARGUMENT 

I 

The Civil Aeronautics Act does not empower the Board to fix 
a new rate for the transportation of mail by aircraft to be 
effective during a period in which a final rate previously 
fixed by the Board was in effect and unchallenged by the 
initiation of a mail rate proceeding 

The order of the Board which is the subject of the present 
review dismissed the petition of TWA “insofar as it requests 
the fixing of a mail rate for a period prior to March 14, 1947” 
(91). The basis for the Board’s action was (1) its factual 
determination that prior to March 14, 1947, when TWA filed 
its petition, the Board had fixed, and there was in effect, a final 
rate for the transportation of mail by aircraft by TWA which 
was unchallenged by the initiation of a rate proceeding looking 
to its revision (64; supra, pp. 2-4); and (2) its legal conclusion 
that, under such circumstances, it was without statutory au¬ 
thority to fix a new final rate for any period prior to the filing 
of TWA’s petition on March 14,1947 (67,90). 

TWA does not challenge the factual basis of the Board’s 
order; it directs its attack solely to the legal conclusion of the 
Board (Pet. Br. 2). It points to a clause in Section 406 (a) (1) 
of the Act (49 U. S. C. § 486 (a) (1); Pet. Br. 4) and argues 
from it that “Congress clearly and aptly delegated to the Board 
plenary power to correct false prophesies by adjusting mail 
pay rates retroactively” (Pet. Br. 5, 10-14). It asserts, more¬ 
over, that the provisions of Section 406 (b) of the Act (Pet. 
Br., App. A, pp. ix-x), which sets forth “Rate-Making Ele- 


11 


ments” for the determination of rates for transportation of 
mail, and Section 2 of the Act (Id., i-ii), which sets forth a 
“Declaration of Policy” to guide the Board in the performaice 
of its “powers and duties” under the Act, cannot be effectuated 
unless the Board has the power to fix mail rates “retroactively” 8 
in the situation under consideration so that the amounts of 
mail compensation received by the carriers shall be fair and 
reasonable at all times (26; Pet. Br. 7, 48-49). 

The Board, on the other hand, finding that the application 
of public utility regulatory principles to the air transport indus¬ 
try was the principal objective of the Act, looked not only at 
the specific language of the Act, but also “into the field of 
public utility regulation, into Interstate Commerce Commis¬ 
sion decisions under closely related statutory enactments, and 
into legislative history” and concluded that it was not vested 
with the power to redetermine mail rates “retroactively” 
(68,68-90). 

The statutory provisions relied on by TWA to establish its 
legal conclusion are concededly of significance in determinmg 
the extent to which the Board is empowered by the Act to fix 
mail rates “retroactively”. However, they cannot alone afford 
an answer to the problem. An analysis of the statute as a 
whole, its legislative history, and its historical antecedents, to 
determine its purposes and the pattern or scheme which it 
embodies to achieve its objective in the regulation of the air 
transport industry are of even greater significance in determin¬ 
ing the extent of the Board’s proper authority. This is par¬ 
ticularly true since the provisions of Section 406 of the Act, 
upon which TWA relies, are directed to the fixing of “rates,” 
and the standards to be employed in that process. The pros¬ 
pective operation of the rate-making process is so well recog¬ 
nized as a general proposition, and by TWA (Pet. Br. 6, 29), 
that the asserted simultaneous existence of statutory authority 


‘Throughout this Brief, unless the contrary is indicated, reference) 
the power of the Board to fix a mail rate “retroactively” means the po' 


of the Board to fix a mall rate for a period prior to the initiation of a ma 
rate proceeding when a final mail rate previously fixed by the Board was 
in effect. 
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and direction to fix “rates” in this field of economic activity, 
and statutory authority and direction to review and redeter¬ 
mine such “rates” retroactively, gives rise immediately to sev¬ 
eral hypotheses to resolve the semantic inconsistencies. Per¬ 
haps the so-called “rate-making” authority is in fact only 
authority to pay compensation fixed through some device other 
than that ordinarily contemplated by the phrase. Or, perhaps 
the authority “to make such rates effective from such date as 
it shall determine to be proper” does not grant power to rede¬ 
termine mail compensation “retroactively.” Certainly, “rates” 
and “retroactivity,” when served up together are not easily 
assimilable by the intellect; the reaction to them is similar to 
that of a person being seated for a meal of milk and pickles: 
it suggests the necessity for careful consideration. 

We submit, therefore, that in determining whether the Board 
has the power to redetermine mail rates “retroactively” it is 
essential to consider not only the plain meaning of a phrase in 
the Act, important as that is, but also to examine the phrase 
in its text and in the context of the statute as a whole, the 
objectives of the statute and the regulatory pattern adopted 
in it to accomplish those objectives, its legislative history, and 
its historical antecedents; in fact all sources of information 
which will shed light on the question.® We submit, moreover, 
that a full understanding of the statute, its purposes and meth¬ 
ods, is a prerequisite to the construction of particular words 
and phrases in the Act. 7 This approach is justifiable both as 
a matter of logic and, as would be expected, judicial precedent. 
United States v. American Trucking Assn. Inc., 310 U. S. 534, 
542-544 (1940); United States v. Dickerson, 310 U. S. 554, 
562 (1940); Harrison v. Northern Trust Co., 317 U. S. 476, 

• Mitchell, et al. v. Cohen, 333 U. S. 411 (1048). 

* In Chicago & Southern Air Linen v. Waterman S. S. Corp., 333 U. S. 103 
(1948) the Supreme Court held that an order of the Civil Aeronautics Board 
was not subject to judicial review notwithstanding the Court's statement 
that “it may be conceded that a literal reading of § 1006 [of the Civil Aero¬ 
nautics Act] subjects this order to reexamination by the courts. It also 
appears that the language was deliberately employed by Congress, although 
nothing indicates that Congress foresaw or intended the consequences as¬ 
cribed to it by the decision of the court below” (333 U. 8., 110). 
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479 (1943); Church of the Holy Trinity v. United States, ! 143 
U. S. 457 (1892); Texas and Pacific Railway Co. v. Interstate 
Commerce Commission, 162 U. S. 197, 210 (1896); Bazeldy v. 
Commissioner of Internal Revenue, 331 U. S. 737 (1947). j 

A. The language of Section 406 of the Act, particularly when construed in 
the light of the pattern of the Act as a whole and its legislative history, 
demonstrates that the Board has not been empowered to establish a new 
rate for the transportation of mail by aircraft to be effective during a 
period in which a final rate previously fixed by the Board was in effect 
and unchallenged by the initiation of a mail rate proceeding 

The Civil Aeronautics Act of 1938, was enacted on June 23, 
1938, after long and comprehensive consideration and explora¬ 
tion of the need for, and the methods best adapted to, the re gu- 
lation of the civil aviation industry in all its aspects. The 
depressed and chaotic condition of the air transport industry 
in the early 1930’s, particularly with respect to the carriage of 
air mail, led to the hasty enactment of the Air Mail Acu of 
June 12, 1934 (48 Stat. 933) and to the amendatory Acv, of 
August 14, 1935 (49 Stat. 614). 8 While this legislation failed 
to provide a solution for the problems of the industry, 9 the Air 


Mail Act of 1934, by recognizing its temporary 10 nature through 
provision for the appointment by the President of a commission 
to recommend “a broad policy covering all phases of aviatjion 
and the relation of the United States thereto” (48 Stat. 933, 

8 Hearings before Subcommittee of Senate Interstate Commerce Committee 
on S. 3027, 74th Cong., 1st Sess., 29, 31, 35, 47; Sen. Rep. No. 1329 (to 
accompany S. 3420), 74th Cong., 1st Sess. (1935), which stated, “The present 
chaotic transportation conditions are not satisfactory to investors, labor, 
shippers, or the carriers themselves” (p. 2). See also Ballard, Federal 
Regulation of Aviation, 00 Har. L. R. (Oct. 1947) 1235, 1247-124S, 1250-52. 
For a detailed analysis of the provisions of these enactments, see Sharfrjian, 
The Interstate Commerce Commission, Pt. IV (1937), pp. S7-9S. 

"Ballard, op. cit., 1248, 1250. “It is needless to describe in further detail 
the hopeless jumble of governmental authority created by the 1934 Act and 
accentuated by the 1935 amendments” (p. 1251). 

’"“The Air Mail Act of 1934 was designed as a temporary measure. Many 
of its provisions are ambiguous; others definitely contradictory; and still 
others are not susceptible of rational understanding. The time has arr ved 
for a permanent measure which will be clear and definite and will extjend 
to air transport the proper type of regulation for transportation.” Senator 
McCarran, 83 Cong. Rec. 6634 (May 11, 1938). 
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938), paved the way for the ensuing congressional study which 
resulted in the Civil Aeronautics Act of 1938. 11 

The Civil Aeronautics Act of 1938 provides for comprehen¬ 
sive regulation of the economic and safety aspects of the air 
transport industry and establishes a Board and an Adminis¬ 
trator to make the determinations and carry out the functions 
contemplated by the Act. 12 The Act was consciously modeled 
after the Interstate Commerce Act (24 Stat. 379 (1887)), as 
amended, 49 U. S. C. § 1, et seq.); the Motor Carrier Act of 
1935 (49 Stat. 543 (1935), 49 U. S. C. § 301 et seq .); and the 
Air Mail Act of 1934 (48 Stat. 933). 13 Testimony at the hear¬ 
ings on the bills which formed the basis for the Act was almost 
unanimous in requesting the establishment of a regulatory 
scheme that would afford relief and protection along the lines 
customarily accorded to public utilities. 14 Thus, witnesses be- 

a The Keport of the Federal Aviation Commission (Sen. Doc. No. 15, 74th 
Cong., 1st Sess.,) issued pursuant to this enactment on January 30, 1935, 
contained some thirty recommendations with respect to air transport and 
a final recommendation for the creation of an Air Commerce Commission. 
With interest heightened by this report and the presidential message trans¬ 
mitting it {Id., iv), the Congress had before it during the next few years 
a score or more of bills relating to the federal regulation of civil aero¬ 
nautics on which it held extended hearings, received numerous committee 
reports, and held frequent debates which culminated in the passage of the 
Civil Aeronautics Act of 1938. Specific references to the legislative history 
of the Act will be made at appropriate points in this brief. The extensive 
nature of the legislative consideration of the Act is indicated in Rhyne, 
The Civil Aeronautics Act Annotated (1939), pp. 41-65, and Appendix A, 
pp. 189-220, which sets forth “Bills and Congressional Documents Relating 
Thereto Included in the Legislative History of the Civil Aeronautics Act of 
1938.*’ See also Ballard, op. cit., supra note 8, pp. 1252-1257, which analyzes 
the legislative history of the Act with respect to “the main areas of dispute” 
preceding its enactment. 

“ See note 1, supra. 

” For a summary of portions of the legislative history of the Act supporting 
this conclusion see Rhyne, op. cit., supra note 11, p. xiii, note f; see also note 
20, infra. 

14 The need for stabilization in the industry to enable it to terminate its 
financial losses and attract investment capital necessary for its continuance 
and development was widely recognized. Hearings before House Committee 
on Interstate and Foreign Commerce on H. R. 5234 and H. R. 4652, 75th 
Cong., 1st Sess., pp. 61-62, 81-82; Hearings before House Committee on In¬ 
terstate and Foreign Commerce on H. R. 973$, 75th Cong., 3d Sess., 1S1, 298, 
299, 300; H. R. Rep. No. 2254 (to accompany H. R. 9738), 75th Cong., 3d 
Sess., 1-2; Hearings before Subf'ommittce of Senate Interstate Commerce 




fore the congressional committees, making frequent references 
to legislative controls over railroads, motor carriers and even ^o 
electric utilities, 15 advocated the use of certificates of pubjic 
convenience and necessity, the regulation of passenger and ex¬ 
press rates to prevent cut-throat competition, the protection 
of routes, safety regulation, labor regulation, control of mergers, 
etc. 16 The President of the Air Transport Association, Edgar 
S. Gorrell, testified that: 

The bill before you is more or less the usual form of 
American regulation of utilities or transportation arjid 
embraces the points which are common to all such types 
of legislation. 17 

It is not surprising, therefore, that the provisions of the Act 
bear a striking similarity to the provisions of other Federal 
laws regulating different parts of the transportation industry] 18 
and to public utility statutes generally. 10 The significance of 


Committee on S. 2 and S. 1760, 75th Cong., 1st Sess., 251-252; Hearings be¬ 
fore Subcommittee of Senate Committee on Interstate Commerce on S. 3659, 
75th Cong., 3d Sess., pp. 22, 23, 30. 

“Hearings before the House Committee on Interstate and Foreign Com¬ 
merce on H. R. 5234 and H. R. 4652, 75th Cong.. 1st Sess., 39, 40-48, 60, |6, 
280; Hearings before Subcommittee of Senate Interstate Commerce Com¬ 
mittee on S. 2 and S. 1760, 75th Cong., 1st Sess., 493, 310. 

** House Hearings, note 15 supra. 27, 39, 40, 46-47, 60, 07, 08-74, 167-214; 
Senate Hearings, note 15 supra, 51-04, 310. 376-377, 467, 493. A more 
generalized view was expressed by a representative of the National As¬ 
sociation of Railroad and Utilities Commissioners: “It is the view of our as¬ 
sociation that any important public-utility industry requires regulation ^n 
the public interest and will be regulated sooner or later, and that the fill 
purpose of regulation can best be accomplished only by regulation from 
the beginning of the development of the industry” ( House Hearings, nojte 
15 supra, 103). This witness urged further that losses and wastes from open 
competition could be avoided: * * if the Congress shall at this tinjie 

provide for the character of regulation which is now being given to other 
public utility enterprises.” (Id., 164). 

” Hearings before the House Committee on Interstate and Foreign Com¬ 
merce on H. R. 9738, 75th Cong., 3d Sess., 297. 

”“Iu general the new Act followed the regulatory pattern of the Inter¬ 
state Commerce Act, particularly Part II thereof, comprising the Mot<j>r 
Carrier Act of 1935. Many provisions were taken over substantially ver¬ 
batim.” Ballard, op. cit., supra note 8, p. 3257. 

"See, for example McKinney''s Consolidated Laics of Xcic York, A 
noted'. Book 47 (Public Service Law), Section 49. Cf. Sections 406 (a 
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this similarity lies in the fact that it was understood that the 
new Act would be interpreted in the same manner as previous 
enactments from which it was derived. 20 

The Act is subdivided into eleven titles, those of principal 
concern to us here being “Title IV—Air Carrier Economic 
Regulation” and “Title X—Procedure.” The “economic regu¬ 
lation” of air carriers provided in the Act proceeds on the as¬ 
sumption that the transportation of persons, property or mail by 
air is a “business affected with a public interest,” 21 and that 
the “public interest” will be harmed by unrestricted competi¬ 
tion in this field. The Act, therefore, restricts competition by 
requiring a carrier to obtain a certificate of public convenience 
and necessity from the Board before entering the business. 22 
In order to protect the public interest in the face of this re¬ 
stricted competition, carriers are required to provide minimum 

and (!>) of rlu* Act (Per. Hr., App. A, pp. vi-vii, ix-x), relating to mail rates, 
and Sections 1002 (d) and (e) of the Act (Pet. Br., App. A, pp. xv-xvi), 
relating to rates for the carriage of persons and property. 

30 Commissioner Kastman testified ( Senate Hearings, note 15 supra, p. 70) : 

“Now these two bills you have before you follow the usual pattern of 

regulatory bills. And you will find that much of the language is similar 
to language which is now already in the law with reference to railroads 
or with reference to motor carriers. That, I think, is a desirable thing, 
Itecausp when language has been interpreted once it is desirable to have 
it used again, thus avoiding many questions always arising with respect 
to the employment of new language. Rut. as I say. these bills follow the 
usual pattern." 

The President of the Air Transport Association, Edgar S. Gorrell, testi¬ 
fied (House Hmrings, note 15 supra, 264) : “Naturally this bill should be 
considered from several angles. It is suggested that it l>e part III in the 
Interstate Commerce Act. If it is going to be part III * * * , then 

much as some people may not like the wording of that Act, it seems wise 
that wherever possible, the wording of this bill should conform to the word¬ 
ing in the two preceding parts of the Interstate Commerce Act, because 
the construction there has l>een interpreted by the courts and in the de¬ 
cisions of the Commission, as well as having had administrative interpreta¬ 
tion. and. wherever such wording is satisfactory, it would l)e wise to 
repeat it. H. R. 5234 is, in many instances, a Chinese copy of parts I and 
II.” 

31 House Hearings, note 15 supra. 30. 

33 Section 401. 40 U. S. C. 8 481. The Act granted “grandfather" rights 
to existing air carriers in Section 401 (e). The Act also requires “foreign 
air carriers" to obtain permits l>efore engaging in “foreign air transporta¬ 
tion.*" (Sec. 402, 40 U. S. C. § 482.) 
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services, safely, at just and reasonable rates, without discrim¬ 
ination ; 23 to file with the Board and observe tariffs, giving notice 
of all changes; 24 to make reports, disclose the ownership of 
their stock, disclose the stock ownership of their officers and 
directors, keep uniform accounts, and permit the inspection of 
accounts and property. 25 Further, in order to protect and foster 
the public interest, consolidations, mergers, and acquisi¬ 
tions of control involving air carriers and other related interests 
are prohibited except upon approval by the Board; 26 polling 
arrangements and other agreements between carriers affecting 
air transportation are subject to disapproval by the Boarp; 27 
and interlocking relationships between air carriers and other 
related interests are prohibited unless approved by the Board. 2 * 
The remaining provision of Title IV of the Act which is signifi¬ 
cant for present purposes is Section 406, which empowers and 
directs the Board to fix and determine fair and reasonable rp,tes 
for the transportation of mail and sets forth the standards to 
guide the Board in making such determinations. 29 This pro¬ 
vision must be considered in conjunction with the complemen¬ 
tary provisions of “Title X—Procedure” which relate to the 
fixing of rates for the carriage of persons and property. 

With respect to rates for the carriage of persons and property, 
the Act provides that the carrier shall establish “just [and 
reasonable” rates (Sec. 404 (a)), and shall file with the Bpard 
and observe the tariffs so established (Sec. 403 (a)). Wlten- 

a Section 404. 40 U. S. C. § 4S4. ! 

* Section 403, 40 V. S. C. § 483. 

" Section 407, 40 U. S. C. § 487. 

* Section 408, 40 U. S. C. § 488. 

” Section 412, 49 U. S. C. $ 402. 

“ Section 400, 49 U. S. C. § 489. Persons affected by orders of the Board 
approving consolidations, mergers, acquisitions of control, pooling arrange¬ 
ments or other agreements, or interlocking relationships are relieved from 
the operation of the “antitrust laws” and other laws to the extent necessary 
to enable them to carry out the orders of the Board (Sec. 414, 49 U. S. C. 
H»4). 

* Section 405, (49 U. S. C. § 485) deals with the “Transportation of Mail” 
generally. Apart from provisions dealing with the termination of the air¬ 
mail contracts In existence when the Act was passed, this section establishes 
the respective rights and duties of the Board, the Postmaster General and 


the carriers with respect to air-mail schedules, loads, etc. 
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ever a new rate is established in this manner the Board has the 
power to suspend such rate during the thirty-day period before 
it can become effective and investigate its “lawfulness” (Sec. 
1002 (g)). The Board may then enter such order as would be 
proper with respect to a rate that had already become effective. 
Its authority in this connection is stated in Section 1002 (d), 
which provides that whenever, after notice and hearing, upon 
complaint, or upon its own motion, the Board shall be of the - 
opinion that a rate is or will be unjust or unreasonable, it shall 
determine and prescribe the lawful rate thereafter to be made 
effective. With respect to the determination of compensation 
for carrying mail, Section 406 (a) provides in substance that 
the Board is empowered and directed to fix and determine from 
time to time the fair and reasonable rates of compensation 
“and to make such rates effective from such date as it shall 
determine to be proper.” 30 Under this section carriers cannot 
themselves fix and charge mail rates as they can rates for the 
carriage of persons and property, although they can petition for 
changes in mail rates. 

In Sections 1002 (e) and 406 (b) 31 the Act sets forth stand¬ 
ards for fixing rates for carrying persons and property and for 
carrying mail, respectively: 

"The full text of Section 406 (a)' is set forth at pages vi and vii of 
Appendix A of Petitioner’s Brief. 

* Section 406 (b) provides as follows: 

“In fixing and determining fair and reasonable rates of compensation 
under this section, the Authority [Board], considering the conditions peculiar 
to transportation by aircraft and to the particular air carrier or class of 
air carriers, may fix different rates for different air carriers or classes of 
air carriers and different classes of service. In determining the rate in each 
case, the Authority [Board] shall take into consideration, among other fac¬ 
tors, the condition that such air carriers may hold and operate under certifi¬ 
cates authorizing the carriage of mail only by providing necessary and 
adequate facilities and services for the transportation of mail; such stand¬ 
ards respecting the character and quality of service to be rendered by air 
carriers as may be prescribed by or pursuant to law; and the need of each 
such air carrier for compensation for the transportation of mail sufficient 
to insure the performance of such service and, together with all other revenue 
of the air carrier, to enable such air carrier, under honest, economical, and 
efficient management, to maintain and continue the development of air trans¬ 
portation to the extent and of the character and quality required for the 
commerce of the United States, the Postal Service, and the national defense.” 
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Standards for Fixing Rates for the 
Carriage of Persons and Prop¬ 
erty 

“(1) The effect of such 
rates upon the movement of 
traffic; 

“ (2) The need in the public 
interest 32 of adequate and ef¬ 
ficient transportation of per¬ 
sons and property by air 
carriers at the lowest cost con¬ 
sistent with the furnishing of 
such service; 


“(3) Such standards re¬ 
specting the character and 
quality of service to be ren¬ 
dered by air carriers as may be 
prescribed by or pursuant to 
law; 

“(4) The inherent advan¬ 
tages of transportation by air¬ 
craft; and 

“(5) The need of each air 
carrier for revenue sufficient to 
enable such carrier under hon¬ 
est, economical, and efficient 
management to provide ade¬ 
quate and efficient air carrier 
service.” 34 


Comparable Standards for Fifing 
Rates for the Carriage of Jfali 


(1) No comparable sta 
ard. (See footnote 42 


U 


nd- 


injra.) 


(2) “The need of such air 

carriers for compensation 
* * # sufficient * * * to 
enable [them] * * * to 

maintain and continue the de¬ 
velopment of air transporta 
tion to the extent and of ;he 
character and quality required 
for the commerce of the Uni ted 
States, the Postal Service, and 
the national defense.” 

(3) “Such standards re¬ 
specting the character and 
quality of service to be ren¬ 
dered by air carriers as may] be 
prescribed by or pursuant to 
law;” 33 

(4) “The conditions pecul¬ 
iar to transportation by air¬ 
craft.” 

(5) “The need of such air 
carrier for compensation for 
the transportation of mail suf¬ 
ficient to insure the perform¬ 
ance of such service.” 


“Section 2 of the Act (49 U. S. C. §402). the “Declaration of Policy”, 
provides in part: 

“In the exercise and performance of its powers and duties under |his 
Act, the Authority [Board] shall consider the following, among other things, 
as being in the public interest, and in accordance with the public convenience 
and necessity— 

“(a) The encouragement and development of an air-transportation sys¬ 
tem properly adapted to the present and future needs of the foreign find 

Footnotes-eontlnued on next pace. 
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Thus, the Act embodies substantially the same rate-making 
method and the same rate-making standards for determining 
the compensation to be received by air carriers for carrying per¬ 
sons and property and for carrying mail. The principal dif¬ 
ference in the rate-making standards is contained in the last 
clause of section 406 (b) which in effect provides that the mail 
rates fixed by the Board shall be high enough so that the reve¬ 
nue expected to be derived therefrom and from all other sources 
will permit an air carrier to meet its anticipated costs of opera¬ 
tion under “honest, economical, and efficient management” and 
a return calculated to enable it to “maintain and continue the 
development of air transportation to "the extent and of the 
character and quality required for the commerce of the United 
States, the Postal Service, and the national defense.” 35 This 
is the so-called “subsidy” provision of the Act. 

The legislative history of the Act emphasizes what is plain 
from the language of the Act, namely, that the mail pay pro¬ 
vision was to be administered by a “rate” technique and that 
the needs of the commerce of the United States, the Postal 
Service, and the national defense were not to be met by direct 
subsidies but rather that these needs were additional elements 
to be considered in fixing “fair and reasonable rates” for the 
carriage of mail. Although the Federal Aviation Commission 
had recommended that mail rates should be compensatory for 
the service rendered and that subsidies should be paid sepa¬ 
rately, 30 the bills subsequently considered by Congress did not 

domestic commerce of the United States, of the Postal Sendee, and of the 
national defense.” 

” Section 406 (b) has an additional standard which is really included 
within the standard quoted in the text. The additional standard is: 

“The condition that such air carriers may hold and operate under certifi¬ 
cates authorizing the carriage of mail only by providing necessary and 
adequate facilities and services for the transportation of mail.” 

14 These provisions are substantially identical to the provisions of Section 
216 (i) of the Motor Carrier Act of 193T> (49 Stat. 543, 49 U. S. C. § 316 (i)) 
applicable to common carriers by motor vehicle. Cf. Sharfman, op. cit., 
supra note 8, 11^1-120. 

“ See note 2, supra, and the authorities cited therein. 

“ Note 11 supra, pp. 49-51. The Commission’s recommendation number (3) 
was stated as follows: 

“The carriage of mail should be put on a commercial basis, with payments 
to lines within the amount received by the Post Office. Whatever additional 
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so provide. Thus, the president of the Air Transport Associa¬ 
tion, Edgar S. Gorrell, testified: 

There are only two ways whereby the necessary capi¬ 
tal can be provided to this industry. One is the Way 
toward which the governments of foreign lands in¬ 
creasingly tend—the way of mounting governmental 
subsidies, whereby public funds are poured without stint 
into air transport. The other way is the traditional 
American way, a way which invites the confidence of the 
investing public by providing a basic economic charter 
that promises the hope of stability and security, and 
orderly and intelligent growth under watchful govern¬ 
ment supervision. 

It is the second way, the traditional American Way, 
which is here proposed. 37 

There is no reference to “subsidy” in the Civil Aeronautics Act 
of 1938. 

Early in the hearings Commissioner Eastman pointed out 
the similarity between the problem of fixing mail compensation 
for air carriers and fixing railroad rates. He stated: 

Whether that [Sections 304 (e) and 310 (f) of H. R. 
5234] is to be regarded as a subsidy or not; I am not ^ure. 
As a matter of fact, it is much like the situation \jvith 
respect to the railroads. There the most important 
part of the service is the freight service * * * t|hey 
have frequently argued to the Commission that it is 
impossible for them to get a fair return on the passeijiger 
business, and therefore the freight must carry that lj)ad, 
if they are to get the fair return * * * the Situ¬ 
ation is much the same here * * * If it should be 
the situation that for competitive and other reasons) the 

passenger part of the business cannot be made to ^>ay 

— 

sums are for the time being necessary to maintain and develop adequate 
transport services should be allocated specifically to that purpose by the 
government.” 

37 Senate Hearings on S. 3659, note 14 supra, p. 31, see also p. 21, and 
House Hearings on H. R. 9738, note 14 supra, pp. 300-301. 338-339. See also 
Senate Hearings, note 15 supra, p. 251, and pp. 75, 76, 121, 169, 337-8, 339, 
465, 468 and House Hearings, note 15, supra*, pp. 36, 79, 151, 243, 244, 308. 
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its way, then it follows that the companies cannot oper¬ 
ate successfully from a financial point of view unless 
they get enough from carrying the mail to cover the 
deficiency on passengers. 

The thing the Commission is most concerned about 
is that Congress should indicate clearly what it wants 
it to do in that respect, so that we shall know what to 
take into consideration and how we are to arrive at the 
compensation for carrying the mails * * 

This analogy to rate-making for the railroads, which was al¬ 
ready embodied in the bills before Congress, was emphasized by 
the spokesman for the air-transport industry, Mr. Gorrell: 

Before leaving the subject of mail compensation, I 
want to refer briefly to the question of considerations 
involved in fixing compensation. The fundamental 
consideration in fixing mail, passenger, express, and 
freight rates is, of course, that there should be a return 
to the carrier which will give it enough revenue to keep 
going under economic management. This consider¬ 
ation is operative with respect to every form of trans¬ 
portation and is, indeed, the task of the whole question 
of rate regulation of any public utility. In a sense, the 
problem of fixing rates for particular classes of traffic by 
a regulatory agency resolves itself into determining what 
share of the total return necessary to the carrier should 
be borne by each particular class of traffic. 

As Commissioner Eastman pointed out to this com¬ 
mittee, such a consideration has, in fact, been dealt with 
in the case of regulating certain freight rates for the rail¬ 
roads. Thus, in the last analysis, the problem is to 
determine what the carrier should ultimately receive 
from all sources and then to allocate the burden among 
the various classes of traffic, including the mail, as may 
be justified in the public interest. 39 

” House Hearings . note 15 supra, p. 36. 

*° Senate Hearings , note 15 supra, p. 438; See also p. 497. Similar state¬ 
ments were made by this witness to the House Committee; “The end in view 
is. of course, a reasonable return to the carrier, under economical manage¬ 
ment, so that it can continue in service. That return is to be secured as a 
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The brief and unequivocal reports of the congressional dom- 
mittees handling the bills, which were enacted into lavr without 
material changes in this respect, make it abundantly clear that 
the Congress adopted this view and adhered to the customary 
concepts of public utility rate regulation. 40 

There is nothing in the legislative history of the Act, includ¬ 
ing the clause of Section 406 (a) relied on by TWA, 41 to indi¬ 
cate that the Board was to have the unusual power to fix a new 
mail rate to be effective during a period in which a final rate 
previously fixed by the Board was in effect and unchallenged 
by the initiation of a mail rate proceeding. 

It is apparent from the foregoing analysis of the Act and 
its legislative history that Congress determined that mail pay 
should be fixed by a rate-making method as in tl*e case of other 
types of traffic and of services rendered by other public utilities. 
Moreover, it clearly specified the standards to be employed in 

whole from various classes of traffic, including mail. The division op the 
burden between these classes must depend upon many factors, including the 
ability of each class to pay, the relative importance of each class, the con¬ 
stancy of demand, the facilities that have to be devoted because of the pe¬ 
culiar demands of each class, and so on.” House Hearings, note 15 supra, 
p. 317. Again, “* * * the rate-making body should * * * take 
into consideration the need for producing total revenues that will gi ve a 
fair return. That need is fundamental to rate-making, and consideration 
of it is particularly applicable to fixing rates for mail transportation where 
there is only a single customer and where the commodity transported, the 
mail, cannot be readily compared, in terms of dollar value or otherwise, 
with other traffic” (Id., 330). 

40 Thus, the Senate Committee reported: ‘‘The recognized and accepted 
principles of the regulation of public utilities, as applied to other fjrms 
of transijortation, have been incorporated in S. 3845” (Sen. Rep. No. 1G6.1 (to 
accompany S. 3845), 75th Cong., 3rd Sess., p. 2). The House Committee 
reported: “[the Board] would have the power to * * * fix rates for the 
carriage of passengers, property, and mail * * * .” (H. R. Rep. No. 2254 
(to accompany H. R. 9738), 75th Cong., 3rd Sess., p. 3). More specifically 
it stated, “Section 408: Rates for the carriage of mail.—This section em¬ 
powers the Authority [Board] to fix mail rates and sets forth the Congres¬ 
sional policy to guide the Authority [Board] in fixing such rates and 
enables the Authority [Board] to adjust rates so that the policy of Congress 
may be properly carried out in the case of each carrier or class of carriers 
according to the need.^of the particular case” (Id.. 8). The Conference 
Committee Report contained identical language (H. R. Rep. No. 2655 (Con¬ 
ference report to accompany S. 3845), 75th Cong. 3rd Sess., p. 71-72). 

41 The legislative history of this clause is considered in detail below, 
infra, pp. 36-51. 
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fixing rates. While one of the standards it supplied for fixing 
mail rates relates to the “need” of air carriers for revenues suf¬ 
ficient to achieve stated objectives and is not uncommonly re¬ 
ferred to as a “subsidy” provision, 42 these circumstances do not 
change the essential nature of the Act. 4a Under the usual public 
utility rate-making method, the rate-making authority does 
not fix the income of the utility but only the rate it is to receive 
in the future for the sale of services, such rate being calculated 
to produce gross income for the utility sufficient to meet such 
necessary and allowable expenditures as are anticipated and 

"The reason why the last clause of Section 406 (b) is sometimes called 
a “subsidy” provision is that it relates to the fixing of mail rates, rates 
which are only applicable to a single customer, the United States. Since it 
is no longer the policy of the United States to confine air-mail payments to 
air-mail revenues, as was true under Section 6 (e) of the Air Mail Act of 
1934 ( 48 Stat. 933, 936), it is evident that the higher mail rates are fixed 
the higher will he the revenues of the carriers therefrom. With other types 
of traffic, rate increases may result in lower revenues caused by a decline 
in the volume of traffic which will be offered at the higher rates (cf. Section 
1002 (e) (1) of the Act, supra, p. 19). It is the inapplicability of the usual 
economic limitation on a rate, namely, the ability of traffic to pay, which 
makes this standard particularly beneficial to carriers in the fixing of mail 
rates and results in the standard being called a “subsidy” provision. Not¬ 
withstanding the results obtained, mail compensation is determined through 
the rate-making process. 

"The Transportation Act of 1940, Ch. 722, Title I, §1 (54 Stat S99) 
amended the Interstate Commerce Act by inserting a new paragraph en¬ 
titled “National Transportation Policy” before Part I of the Act, which em¬ 
ployed language identical to that in Section 406 (b) of the Civil Aeronautics 
Act. It reads as follows: 

“It is hereby declared to be the national transportation policy of the 
Congress to provide for fair and impartial regulation of all modes of trans¬ 
portation subject to the provisions of this Act, so administered as to recog¬ 
nize and preserve the inherent advantages of each; to promote safe, adequate, 
economical, and efficient service and foster sound economic conditions in 
transportation and among the several carriers; to encourage the establish¬ 
ment and maintenance of reasonable charges for transportation service, with¬ 
out unjust discrimination, undue preferences or advantages, or unfair or 
destructive comi>etitive practices; to cooperate with the several states and 
the duly authorized officials thereof; and to encourage fair wages and 
equitable working conditions; all to the end of developing, coordinating, and 
preserving a national transportation system by water, highway, and rail, cm 
well as other means, adequate to meet the needs of the commerce of the 
United States, of the Postal Service, and of the national defense. All of the 
provisions of this Act shall be administered and enforced icith a view to 
currying out the above declaration of i>olicy .” [Italics supplied.] 
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a return which will satisfy statutory standards and be non¬ 
confiscatory'in the constitutional sense. Such rates deal with 
the future and are not normally concerned with reimburse¬ 
ment of past losses. They are not subject to revision with 
respect to completed transactions but are final. Such rates 
afford an opportunity to earn a fair return but do not guarantee 
that such a return will, in fact, be earned. Thus, the Supreme 
Court has refused to require the capitalization of past losses in 
the rate base for the purpose of fixing future rates, 44 or the 
current reimbursement out of new rates of deficiencies arising 
from a failure to earn a reasonable return in past years, 48 or the 
capitalization of costs of maintaining excess capacity during 
the early period of operation. 46 In the latter case the Court, 
through Chief Justice Stone, stated: 

* * * But regulation does not insure that the 
business shall produce net revenues, nor does the Con¬ 
stitution require that the losses of the business in one 
year shall be restored from future earnings by the device 
of capitalizing the losses and adding them to the rate 
base * * *. The deficiency may not thus be idded 
to the rate base, for the obvious reason that the hazard 
that property will not earn a profit remains on the 
company in the case of a regulated, as well as an unregu¬ 
lated, business. 47 

"Galveston Electric Company v. City of Galveston, et ah, 2, r >8 U. S. 388 
(1922). 

** Georyia Ra»ilway and Power Company, et al. v. Railroad Commission, 262 
U. S. 625 (1923), affg. 278 Fed. 242 (N. D. Ga. 1922), where the Federal Court 
stated at p. 247: “A rate established as reasonable, whether by the company 
or the commission, is not guaranteed by the commission or the {public. 
Whether it will actually yield more or less than a fair return during its 
continuance is a risk of the business. We do not deny that it is within 
the discretion of the commission to consider the experience of the immediate 
past in fixing a just rate for the future, but we hold that no legal right 
exists to have disappointments or surprises in results balanced.” 

** Federal Power Commission, et al. v. Natural Gas Pipeline Co., et al., 315 
U. S. 575 (1942). 

17 Id., p. 590. Conversely, it is well established that a regulated utility 
cannot be required to give up excess earnings from past operations. Board 
of Utility Commissioners, et al. v. New York Telephone Company, 271 U. S. 
23, 31-32 (1926) ; Newton v. Consolidated Gas Company of New Jersey, 258 
U. S. 165 (1922). 
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These rules are applicable equally to mail, passenger and prop¬ 
erty rates under the Act. 48 This “rate” pattern was well-estab¬ 
lished for public utilities, particularly in the transportation 
industry, when the Act was passed; it is a pattern that was 
fully elucidated before the Congressional committees consid¬ 
ering regulation of the air-transport industry; it is a pattern 
that was plainly specified in the Act; and it is a pattern that 
has been consistently followed by the Board in its administra¬ 
tion of the mail-rate provisions of the Act, as is shown below 
(infra, pp. 51-74). The assumption of power by the Board to 
redetermine compensation for the transportation of mail by 
aircraft to be effective during a period in which a final rate 
previously fixed by the Board was in effect and unchallenged 
by the initiation of a mail-rate proceeding is wholly inconsist¬ 
ent with the well-developed rate-making pattern of the statute. 

It is of little significance that Congress has the power to in¬ 
crease mail rates “retroactively” (Pet. Br. 8-10). 48 That fact 
may be conceded (86). The question is not what Congress 
might have done but what it did do. Of this the Act and its 
legislative history leave no doubt; Congress established a pub¬ 
lic-utility rate-making pattern for the determination of com¬ 
pensation for carrying mail by air. Likewise, TWA's a priori 
arguments in support of the proposition that “mail pay under 
the Act is not governed by the ‘public utility principles’ on 
which the Board relied” (Pet. Br. 27-34) are both inappro- 

“ In Chicago and Southern Air Lines, Mail Rates, 4 C. A. B. 419 (1943) 
the Board denied the carrier’s request that a reduction in rates be deferred 
until it had an opportunity to accumulate net earnings sufficient to yield 
a fair return on its investment from the beginning of operations. The 
Board stated (p. 420): 

“The mail-rate provisions of the Civil Aeronautics Act do not call for 
what would be in effect a revision of historical earnings so as to reimburse 
the carrier for inadequate profits received in the past; these provisions 
require the establishment of present and future rates which will enable 
the carrier under honest, economical, and efficient management to dis¬ 
charge Its public-service obligations as specified by the Act. The statutory 
policy is not remedial of past inadequacies; it is instrumental of present 
and future accomplishment.” % 

"What significance this has stems from the fact that when Congress has 
drawn on this reservoir of power it has utilized language which has been, 
free from all doubt as to its intention. See note 66, infra. 


%• 



27 

priate and inaccurate. In reaching its conclusion the 
did not state or rely on the fact that carrying the mails is a 
“public utility function’’ (Pet. Br. 28); it did not state or rely 
on the fact that it was not practical to adjust mail rates “retro¬ 
actively” as was true in the case of other public utility rates 
(Pet. Br. 29-30); it did not state or rely on the fact that the 
standards for determining mail rates were the same as for ojher 
public utilities (Pet. Br. 30-32); nor did it state or relyf on 
the fact that the Act limits the power of the Board to change 
mail rates in the same way that it does rates for carrying per¬ 
sons or property (Pet. Br. 32-34). The only “public utility 
principles” relied on by the Board in reaching its conclusion 
were (1) that the Act clearly specified a rate-making method 
for the determination of compensation for carrying mail by air; 
and (2) that the rates so determined, like public utility rsjtes. 
were primarily future rates and were final for completed trans¬ 
actions. (67-70). These principles are firmly established by 
the language of the Act and its legislative history and are [not 
challenged by TWA. To the extent that TWA’s arguments 
purport to attack what the Board did, therefore, they are in¬ 
accurate; they are only straw men created and destroyed by 
TWA. Moreover, even if the inquiry is broadened beyond the 
scope of what the Board did, the arguments of TWA are mean¬ 
ingless. Even if it be assumed that “carrying the mails is not 
a public utility function” (Pet. Br. 28), that public utility 
rates look to the future because of practical considerations 
which are not present in the case of mail rates (Pet. Br. 29-30), 
that the standards for determining mail rates differ from those 
for determining public utility rates (Pet. Br. 30-32), and that 
the Act differentiates between the Board’s power to change 
mail rates and rates for carrying persons and property (Pet. Br. 
32-34), it does not follow that the Act does not establish a 
rate-making method for determining mail compensation with 
such rates being final and operative primarily in the future. 
TWA’s arguments are arguments as to what method for de¬ 
termining mail pay Congress might have adopted. But these 
arguments are wholly irrelevant to the question of what Con¬ 
gress has done. 

788003—48-5 
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Notwithstanding the fact that the pattern of the Act clearly 
envisages the determination of mail compensation by a rate- 
making method, TWA seeks by reference to an isolated phrase 
in the Act to pervert its plain intendment, eliminate the rate¬ 
making method it prescribes, and substitute a cost plus auditing 
system for the determination of mail compensation. 30 It does 
this by reference to the last phrase of Section 406 (a) (1) of the 
Act, by which the Board is “empowered and directed * * * 
to make such [fair and reasonable] rates [as it fixes] effec¬ 
tive from such date as it shall determine to be proper.” TWA 
urges that this permits the Board to make a new “rate” effec¬ 
tive during a past period in which a previously determined rate 
was in effect and unchallenged by the initiation of a rate pro¬ 
ceeding (Pet. Br. 10-14). If this were true, the Board would 
not just be permitted, but would be required, to take such 
action, for Section 406 (a) of the Act is a directive to the Board. 
Moreover, while the Board is only required to make the fair 
and reasonable rate it fixes effective from such date as it “de¬ 
termines to be proper,” the most obvious determinant of the 
propriety of the effective date of an order in such case would 
be, as TWA urges, whether or not the “rate” was “fair and 
reasonable” from such date (Pet. Br. 12). The Board’s at¬ 
tention would thus be focused on the question of fairness and 
reasonableness during a past period. Under such circum¬ 
stances the Board necessarily would be determining the fair¬ 
ness and reasonableness of the return to the carrier during a 
past period rather than the fairness and reasonableness of a rate 
for a carrier in the future. Moreover, the finality of its forward 

88 In its brief, TWA disavows any adherence to a “cost-plus subsidy plan” 
attributed to it by the Board, apparently because such a plan “holds out 
the inducement to let costs rise so that profits mount” (Pet Br. 45). The 
Board’s reference to a “cost-plus” scheme both in its opinion and in this 
brief means cost plus a return based on investment and the “needs” of the 
carrier; it does not mean cost plus a percentage of cost. As noted herein¬ 
after ( xupra, p. 29), a cost plus scheme of the kind referred to by the Board 
is a serious, if not fatal, impediment to the achievement of the objectives of 
the Act as well as being destructive of its rate-making pattern. TWA’s 
disavowal of a cost plus system is a mockery since its efforts in this litiga¬ 
tion are directed solely at having an audit of its pre-petition operations and 
a revision of its mail pay on a cost plus basis. Apparently it recognizes the 
invalidity of its position and therefore shies away from an accurate charac¬ 
terization of it 
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looking rate orders would be completely destroyed; all such 
orders would be temporary in nature. This is precisely the 
logical outcome of TWA’s position, for it asserts that the “n^ake 
effective” clause requires the Board to insure the carrier a £air 
and reasonable amount of mail compensation at all times (Pet. 
Br. 5, 7,13-14; (26)). The result of such an interpretation of 
the statute, whereby the Board audits a carrier’s books f^r a 
past period and awards mail compensation sufficient to cover 
proper costs and a reasonable rate of return instead of filing 
fair and reasonable rates for the carriage of mail for the future, 
is so contrary to the regulatory pattern for determining ibftil 
compensation set forth in the Act, and its legislative history, 
that its mere statement defeats its acceptance. 

Likewise, the system of cost plus auditing to determine mail 
compensation would, if recognized, impede the accomplishment 
of the very objective the Act is designed to achieve, namely, 
the encouragement and development of a self-sufficient air 
transport system. 51 There are a number of persuasive reasons 
to support this conclusion. First, if the Board were required 
to use a system of cost-plus auditing to reimburse carrier^ for 
past losses then, under the same system, it would have to re¬ 
capture excessive profits earned in the past. As a result car¬ 
riers could never be certain that they could keep earnings from 
the carriage of mail. This would have two deleterious effects 
on the achievement of the objectives of the Act. It wouk( re¬ 
move all incentive toward managerial efficiency and the de- 

“ See Sections 2 and 406 (b) of the Act (Pet. Br., App. A, pp. i-ii, ix-x). 
In the First Annual Report of the Civil Aeronautics Authority [Board] 
(1039), the Board stated (p. 21): 

“This Administration of the Act necessarily involves a policy-of irate 
determination which serves to recognize managerial efficiency and to per¬ 
mit benefits therefrom to redound to the carriers, thus providing an in¬ 
centive to management for further development while at the same time 
discouraging inefficient management by refusing, in fixing air-mail rktes, 
to allow any of the costs incident thereto. Accordingly, the Authority 
[Board] has analyzed both past and forecast operating revenues and ex¬ 
penses of the air carrier in each proceeding in the light of the statutory 
test of ‘honest, economical, and efficient management,’ not for the purpose 
of invading proper managerial discretion but with the object of encour¬ 
aging a progressive, efficient management which will be characterized by 
a constant effort to increase commercial revenues, thereby resulting iri. the 
Attainment of an increasing measure of commercial self-sufficiency.” 
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velopment of nonmail revenues since as profits arose there¬ 
from, mail payments would become excessive and would be 
recaptured. Further, the possibility of recapture of excessive 
profits for carrying mail in past years would write a question 
mark across the financial statements of carriers and seriously 
impair their ability to raise private capital for expansion, new 
equipment and other needs essential to the development of a 
self-sufficient air transport system. 52 Second, one of the basic 
techniques for assuring efficient operation, namely, the fixing 
of uniform rates for carriers with similar operating character¬ 
istics, 53 would lose much of its effectiveness as a means of fur¬ 
thering the policy of the Act to develop a sound air transport 
system through competition. 54 For under the cost-plus system 
of auditing which TWA reads into the Act a carrier could 
always seek relief from the uniform rate and would, therefore, 
have no incentive to attempt to live within it. 

The cost-plus system of auditing advocated by TWA as a 
means of determining mail compensation under the Act also 
gives rise to other problems which render its existence dubious. 
Since such a system would prevent “rate” orders of the Board 
from achieving any finality the Postmaster General would have 
no basis for advising the Congress as to the extent of the ap¬ 
propriations necessary to pay airmail compensation (54r-57), 
would be unable to ascertain accurately or advise Congress as 
to the cost of the air mail to the Government (57-59), and 
would be put to the difficult and expensive task of recomputing 
payments due to carriers where the availability of records per¬ 
mitted (59-60). Even though the Board is not exercising 
the power TWA asserts it possesses, members of Congress and 
committees of Congress have expressed disapproval of “back 

“TWA concedes that if the Board can raise mail pay “retroactively” it 
can also recapture excessive earnings. It argues, however, that the Board 
need not exercise its discretionary power to recapture earnings (Pet. Br. 
46-47). So far as the effectuation of the policies of the Act is concerned, 
the vice of the situation lies in the existence of the power as much as in 
its exercise, for its mere existence gives rise to uncertainty. 

“ For examples of the use of this technique see the cases cited in notes 1 
and 2 of the Board’s opinion in this case fixing uniform service rates for 
the “Big Four” carriers and the “Little Six” carriers (64). 

** Section 2 (d) of the Act (Pet. Br., App. A, pp. i-ii). 
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pay” 55 and the large contingent mail compensation claims 
which arise from the Board’s practice of issuing temporary 
rate orders in some cases M while full investigations are being 
conducted (55-56). 57 The problem extends beyond questions 
of appropriations however. In the Civil Aeronautics Act of 
1938 Congress has not set any upper limit to mail com]>ensa- 
tion, such as the extent of postal receipts provided in Section 
6 (e) of the Air Mail Act of 1934/*® Its ability to control the 
cost of air mail service and its attendant benefits, rests either 
in amending the Act to limit mail compensation or adjusting 
postal rates paid by the users of the air mail service. In the 
past it has adopted the latter expedient. 59 If, however, TWA’s 
cost-plus system of determining mail compensation is adopted 

“ Senater McKellar questioning Mr. Crowley, Post Office Solicitor, at 
the Hearings on S. 2 and S. 1760. Senate Hearing*, note 15 supra, pp. 179. 
239,291 (See pp. 41-43, infra ). In the debate on the Post Office appropriation 
on February 1, 1937, Senator McKellar had pointedly questioned the (author¬ 
ity of the Interstate Commerce Commission to make its mail ratej orders 
effective prior to the date of their issuance. 81 Cong. Rec. 629 (Feb. 1|, 1937). 

“A “temporary rate order does not fix a final rate but merely! estab¬ 
lishes a conservative basis for payment upon estimated accrued obligations 
of the Government pending the determination of a permanent rate whi|ch may 
be either higher or lower than the temporary rate theretofore in effect.” 
yational Airlines, Inc., Mail Rates, Order Serial No. E-1271, decided March 
5. 1948, p. 5. Temporary rate orders are issued in two classes of cases: 
(1) where a new air carrier without past operating experience is involved, 
and the failure to establish a temporary rate and afford.some mail compensa¬ 
tion would result in the undue dissipation of its working capital (Essair, Inc., 
Temporary Mail Rate. 6 C. A. B. 687 (1946) ; Challenger Airlines Company, 
Order Serial No. E-560, decided May 21, 1947); and (2) where a carrier 
shows financial necessity. The requirements for a carrier to be in this 
class are “First, there must be a showing that its immediate financial posi¬ 
tion is critical. Secondly, it must appear that its existing rate is sub¬ 
stantially inadequate.” National Airlines, Inc., Mail Rates, supra, ]>. 6. 

* 7 The report inferred to and quoted from at page 56 of the Joint Appendix 
is H. R. Rep. No. 557, 80th Cong., 1st Sess., on H. R. 3791 (June 11, 1947). 

" 48 Stat. 933, 936. 

M The rate per ounce or fraction thereof for airmail was set at “not less 
than” ten cents in 1925 (Act of February 2, 1925, Ch. 128, §3 (43 Stat. 
805)), lowered to “not less than” five cents in 1928 (Act of May it, 1928. 
Ch. 603, § 1 (45 Stat. 594)), fixed at six cents in 1934 (Act of June ill, 1934, 
Ch. 466, § 2 (a) (48 Stat. 933)), temporarily raised two cents in 1944 (Act 
of February 25, 1944, Ch. 63, tit. IV, §§ 401, 402 (b), 410 (58 Stat. 69, 70)), 
and subsequently reduced to its present rate of five cents an ounce or frac¬ 
tion thereof (Act of August 14, 1946, Ch. 963, § 1 (60 Stat. 1062, 39 TJ. S. C. 
§463)). 
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the Congress will never be in possession of sufficiently current 
and settled information to act intelligently in controlling costs 
in any manner. 

Even if the question whether the Board has statutory au¬ 
thority to establish a cost plus system of auditing for the deter¬ 
mination of mail compensation by making retroactive rate 
orders were to be determined on the basis of dictionary mean¬ 
ings of isolated phrases in the Act, as TWA contends (Pet. Br. 
11), rather than on the basis of the substance of the statutory 
scheme, as the Board found, it would nonetheless be necessary 
to conclude that the Board is lacking such power. We have 
already adverted to the use of the word “rate” in Section 
406 (a) and (b) and even in the “make effective” clause itself. 
If “rate” is to be given its normal meaning in its context it 
necessarily means a measure of payment for future operations. 
Its plain meaning necessarily limits, or else conflicts with, the 
asserted plain meaning of the “make effective” clause. This is 
borne out by some of the language of Section 406 (b), which 
in itself limits, or else conflicts with, the asserted plain meaning 
of the “make effective” clause. Thus, Section 406 (b) requires 
the Board in fixing rates under Section 406 (a) to take into 
consideration among other factors “such standards reflecting 
the character and quality of service to be rendered by air car¬ 
riers as may be prescribed by or pursuant to law; and the need 
of each such air carrier for compensation for the transportation 
of mail sufficient to insure the performance of such service.” 
The portions of the above quotation which we have emphasized 
demonstrate that the rates the Board is to fix are to apply to 
future operations. Moreover, if these words are to be given 
content, they must limit, or else conflict with the plain meaning 
of the “make effective” clause, for what is to happen in the 
future is hardly a proper consideration for determining the 
extent of payments for past services. 

Even more significant are the operative words of Section 
406 (a) itself. The basic directive to the Board therein is to 
“fix and determine from time to time * * * fair and 
reasonable rates.” The well understood meaning of “fix” is “to 
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settle”, “make permanent”, “make certain.” 60 But if, as TWA 
urges, the “make effective” clause were construed to grant the 
Board authority to refix a rate for a period for which a prior 
rate fixed by the Board was in effect without challenge' the 
Board would in fact never “fix” a rate but would only make 
tentative determinations. It is impossible to consider a rate as 
fixed if at any time thereafter it can be revised, it is clear, 
therefore, that “fix” cannot be given its normal meaning if the 
“make effective” clause is given the meaning which TWA asserts 
is plain. In fact “fix” would have no meaning if TWA’s con¬ 
struction were adopted. On the other hand, if “fix” given its 
normal meaning the “make effective” clause can still be given 
the exact meaning its legislative history shows it was intended 
to have. 61 

In any event the asserted plain meaning which TWA at¬ 
tributes to the “make effective” clause is not so plain. TWA 
asserts that the clause means that the Board can fix a new rate 
for a past period for which a prior rate fixed by the Board was 
in effect and unchallenged, and that such power requires the 
Board to see that a carrier gets a fair and reasonable amount 
of mail compensation at all times (Pet. Br. 12-13. 4$; (26)). 
But the clause itself only applies to “such rates,” referring to 
“fair and reasonable rates” fixed by the Board. The use of 
the word “rate” in the clause indicates, first, that the clause is 
concerned with a measure of compensation rather than the 
amount of compensation, and, second, that the clause is con¬ 
cerned with a period during which the Board has power to make 
an order effective prospectively 62 rather than for a past period. 

**“• * * Its [fix] ordinary meaning is to make permanent something 
that is unsettled.” Kendall v. Stafford , 101 S. E. 15,17,178 X. C. 4dl (1019); 
“• * * the word ‘fix’ as ordinarily used means to place securely, settle, 

determine, immovable, unalterable. The term imports finality and stability.” 
Culbertson v. Watkins, 119 S. E. 319, 321. 156 Ga. 155 (1923) ; “To make 
firm, stable, or fast; * * * to set or place definitely: to establish; sta¬ 
tion; settle; * * * to assign precisely * * *.” Webster's yew In¬ 

ternational Dictionary (2d ed, 1938), p. 958. 

" This is demonstrated in the following section of this brief (pp. 36-51). 

** This would be from the date of the petition or order initiating the mail 
rate proceeding. See United States v. New York Central, 279 U. S. 73 (1929), 
which is discussed at p. 38, infra. 
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The use of the word “such” is equally significant. It es¬ 
tablishes that the clause is not to confer any new or independ¬ 
ent substantive authority to fix and determine mail rates, but 
only to deal with “such rates” as have been fixed; and even 
then, only to deal with “such rates” in one of their procedural 
aspects. To construe the clause so as to require the Board to 
insure a carrier a fair and reasonable amount of compensation 
at all times, as TWA does, nullifies the word “such” and creates 
a wholly new concept of compensation without statutory justi¬ 
fication. 

Concluding on this phase, even when the solution to the ques¬ 
tion presented by this case is sought from the dictionary mean¬ 
ings of isolated phrases in the Act. it is apparent (1) that TWA’s 
conclusion with respect to the meaning of the “make effective” 
clause, when considered alone, is wrong, or at least of dubious 
validity : and (2) that when the “make effective” clause is as¬ 
sumed to have the meaning TWA assigns to it, it conflicts with 
the plain meaning of other words and phrases in the Act and 
requires that they be deprived of all meaning. Under these 
circumstances, the meaning of the “make effective” clause and 
the other isolated words and phrases in Section 406 must be 
determined not only from their dictionary meanings but also 
from the pattern of the statute as a whole, both as to its meth¬ 
ods and its policies, as expressed in the language of the Act and 
its legislative history. 63 We have already shown that the pat¬ 
tern of the Act, both from its language and legislative history, 
contemplates the use of a rate-making method for determining 
mail compensation rather than a cost plus system of auditing. 
When the conflict between the asserted plain meaning of the 
“make effective” clause and the plain meaning of the words 
“rates,” “fix,” and “such” and the phrases of Section 406 (b) 
previously referred to above is considered in the light of such 
factors, there can be no question that the plain meaning of the 
latter words and phrases, which is consistent with the pattern 
of the Act and its legislative history, is paramount to the as¬ 
serted plain meaning of the “make effective” clause, which 

a Set* the cases cited in notes 6 and 7 and on pp. 12 and 13, supra. 
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meaning is completely at variance with the pattern jof the 
statute and its legislative history. 

The correctness of this conclusion is emphasized by tjhe ap¬ 
plication of other well-established legal concepts. It is a gen¬ 
eral rule of statutory construction that administrative agencies 
have only those powers expressly granted, or conferred py nec¬ 
essary implication, with the effect that a strict interpretation 
is applied against the exercise of power claimed by administra¬ 
tive agencies, especially when the power involves the expendi¬ 
ture of public funds. 04 Likewise, the hostility of the law to 
retroactivity ® and the clarity with which Congress has Author¬ 
ized the “recapture” of excessive earnings or retroactive in¬ 
creases in “rates” when that has been its intention, 00 lead to 
the conclusion that “retroactive” power to determine mail 
compensation and the power to “recapture” excessive earnings, 
both of which powers TWA asserts are possessed by the Board, 
should not be thrust upon the Board without a clearer sanction 
from the Congress. 

In summary, in view of the fact that TWA’s cost plus System 
of auditing for the determination of mail compensation} arises 
from a tenuous construction of an isolated phrase in th|e Act, 
is in conflict with the plain meaning of other words and phrases 
in the same section of the Act, is irreconciliable with th^ rate- 
making method plainly embodied in the Act, is positively harm¬ 
ful to the achievement of the policies of the Act, and i|s gen¬ 
erative of problems with respect to Congress legislating in 
furtherance of its objectives, it must be concluded thpt the 
Board has not been “empowered and directed” to inaugurate 
such a system by making a new mail rate effective during a pe- 

“ Sutherland, Statutory Construction, 3d Ed. (1043), Vol. 3, pp. 218-277; 
Railroad Commission of Kentucky v. Louisville and Xu sit rillc Railroad Co., 
213 U. S. 175 (1009). 

“See Meld v. District of Columbia, 71 App. D. C. 306, 110 F. (2d) 246, 
254 (1940) ; See Smead, The Rule Against Retroactive Legislation: A Basic 
Principle of Jurisprudence, 20 Minn. L. R. 775 (1936). 

“Transportation Act of 1920 (Act of February 28. 1920, Ch. 91). 4l Stat. 
456, Tit. IV, §422, 41 Stat. 488—191; Merchant Marine Act of 1936 (Act of 
June 29, 3936, Ch. 85S), 49 Stat. 19S5, Tit. V, § 505 (b) (49 Stat. 998), Tit. 
VI, § 603 (e) (49 Stat. 2002); See also the examples cited by TWA (Pet. Br. 
9-10). 

78S003—18-C 
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riod in which a final mail rate previously fixed by the Board was 
effective and unchallenged by the initiation of a mail rate 
proceeding. 

In reaching this conclusion we do not wish to be understood 
as reading the “make effective” clause out of the Act. Our 
position up to this point is that the clause necessarily means 
less than TWA says it does. In the succeeding portion of this 
brief we show that the “make effective” clause was inserted 
in the statute for a precise and limited purpose. That purpose 
w r as to make sure that the Board had authority to make its rate 
orders effective from the date a mail rate proceeding was ini¬ 
tiated, and was not limited to making its orders effective only 
after their issuance. It is apparent that if the “make effective” 
clause is construed in the light of that purpose it is wholly con¬ 
sistent with the pattern and purposes of the Act. We turn to 
a consideration of the legislative history of the “make effective” 
clause. 

B. The legislative history of that portion of Section 406 (a) of the Act by 
which the Board is “empowered and directed * * * to make such 
rates effective from such date as it shall determine to be proper” shows 
conclusively that the sole purpose of the provision is to empower the 
Board, where it determines such action to be proper, to make its mail rate 
orders effective from the date of the initiation of the mail-rate proceed¬ 
ings rather than restricting it to making such orders effective from the 
date of their issuance 

We have already shown that the “make effective” clause does 
not mean that the Board has powder to fix a mail rate for a past 
period during which a previously fixed final rate was in effect 
and unchallenged, thereby instituting a cost-plus system of au¬ 
diting for the determination of mail compensation. We now 
propose to demonstrate what the “make effective” clause does 
mean. This demonstration will not only confirm the correct¬ 
ness of our first conclusion, but will establish an independent 
ground for the dismissal of TWA’s petition since the petition 
rests solely upon an interpretation of the “make effective” 
clause which is completely at variance with its proper con¬ 
struction. 

The true purpose and meaning of the “make effective” clause 
is readily discernible from its legislative history. Before de¬ 
tailing that legislative history it is necessary to explain briefly 


the prior statutory enactments in the field of mail compensa¬ 
tion, 67 and their administrative and judicial construction in 
order to understand the nature of the problem which led tcj the 
insertion of the “make effective’’ clause into the Act. 


The Railway Mail Pay Act of 1916 provided in Section |5 as 
follows: 

The Interstate Commerce Commission is hereby 
empowered and directed as soon as practicable t<|) fix 
and determine from time to time the fair and reasonable 
rates and compensation for the transportation of such 
mail matter by railway common carriers and the seifvice 
connected therewith, prescribing the method or methods 
by weight, or space, or both, or otherwise, for ascertain¬ 
ing such rate or compensation, and to publish the sWe, 
and orders so made and published shall continu|e in 
force until changed by the Commission after due notice 
and hearing. 68 

In none of the 18 mail-rate cases decided by the Interstate Com¬ 
merce Commission under this Act prior to the passage of the 
Civil Aeronautics Act did the Commission refix a rate to be 


effective during a period prior to the initiation of a rate pro¬ 
ceeding (71); in most of them, however, the Commission ijaade 
its order effective as of the date the proceeding was initiated. 6 ® 
Most significantly, in Railway Mail Pay," 0 the Commission 
refused to make higher rates for some carriers effective prior 

■"A detailed comparison of these statutes with the Act is set foijth in 
Appendix A to Petitioner's Brief. 

®* Act of July 28. 1910, C. 2G1. 30 Stat. 412, 420 (30 U. S. C. §542^. It 
should be noted that this provision is substantially the same as Section 
406 (a) (1) of the Civil Aeronautics Act of 1038 except that the last clause 
differs from the “make effective” clause of Section 400 (a) (1). 

"’See, for example, Application of Piedmont & Northern Railway Co., 
210 I. C. C. 467 (1036) ; RaiUoay Mail Pay, 185 I. C. C. 715, 720 (1032) Rail¬ 
way Mail Pay. 1511. C. C. 734 (1020). 

70 144 I. C. C. 075 (102S). In this proceeding a number of carriers peti¬ 
tioned for a reexamination of mail rates. After preliminary investigation 
the Commission broadened the proceeding to include the mail rates of a 
much larger group of carriers. Although it found the existing rates inap¬ 
propriate for all carriers during the period under review, it made the higher 
rates effective from the date of the original petition only for the carriers 
which had petitioned. For the other carriers the adjustment was made only 
from the date the proceeding was broadened to include them. 
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to the date they were brought into the proceeding although it 
found that their rates had become less than fair and reasonable 
before that date. In one of these railway mail pay cases the 
Postmaster General questioned the right of the Commission to 
make its order effective as of the date the rate proceeding was 
initiated rather than upon the issuance of the order. The 
resulting litigation culminated in the decision of the Supreme 
Court in the New York Central case. 71 The Court held that 
the Commission could make its mail-rate orders effective from 
the date proceedings were initiated. It stated: 

We assume that while the railroads perform these 
services and accept pay without protest they get no 
ground for subsequent complaint. * * * But the 
filing of an application expresses a present dissatis¬ 
faction and a demand for more. * * * If the claim 
of the railroads is just they should be paid from the 
moment when the application is filed. * * * the 
necessary investigation takes a long time, in these cases 
years; but reasonable compensation for the years thus 
occupied is a constitutional right of the companies no 
less than it is for the future. * * * We put our de¬ 
cision not on any specific phrase, but on the reasonable 
implication of an authority to change the rates of pay 
which existed from the day the application was filed, 
the manifest intent to refer all the rights of the rail¬ 
roads to the Interstate Commerce Commission, and the 
fact that, unless the Commission has the power assumed, 
a part of the railroads’ constitutional rights will be left 
in the air. 72 

The Air Mail Act of 1934 both initially 73 and after amend¬ 
ment by the Act of August 14,1935, 74 contained a provision for 

” Note 62 Mtipra. 

w Id., 78-79. 

’*48 Stat. 933. Section 6 (a) provided at p. 935: 

“The Interstate Commerce Commission is hereby empowered and directed 
after notice and hearing, to fix and determine by order, as soon as practicable 
and from time to time, the fair and reasonable rates of compensation for 
the transportation of air mail by airplane and the service connected there¬ 
with over each air-mail route, but not in excess of the rates provided for In 
this Act, prescribing the method or methods by weight or space, or both. 
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the determination of rates for the carriage of mail by air 
substantially the same as that in the Railway Mail Pay Act of 
1916. 75 In none of the 26 cases decided by the Interstate (Jom- 
merce Commission under these statutes did the Commission 
refix a rate to be effective during a period prior to the date o:: ini¬ 
tiation of the proceeding (71); in most of them, however, the 
Commission made its order effective as of the date of the 
initiation of the proceeding. 76 While the result in these cases 
was the same as that reached under the Railway Mail Pay Act, 
there was a sharp divergence of views within the Interstate 
Commerce Commission as to its correctness. In Air Mail (c om¬ 
pensation, decided June 6, 1936, by Division 3, 77 it was held 
in substantial reliance upon the New York Central case, Ithat 
the Commission had authority to make its mail rate orders 

effective prior to the decision date and back to the date of iom- 

— 

or otherwise, for ascertaining such rates of compensation atul to publish the 
same, which shall continue in force until changed by the said Commission 
after due notice and hearing.*’ 

u 49 Stat. 614. Section 5 provided at p. 616: 

“Subsection (a) of section 6 of such Act [Air Mail Act of 1994] is amended 
to read as follows: 

“‘Sec. 6 (a). The Interstate Commerce Commission is hereby empowered 
and directed, after notice and hearing, to fix and determine by orde|r, as 
soon as practicable and from time to time, the fair and reasonable rates of 
compensation within the limitations of this Act for the transportation of 
air mail by airplane and the service connected therewith over each air mail 
route, and over each section thereof covered by a separate contract, pre¬ 
scribing the method or methods by weight or space, or both, or otherWise, 
for ascertaining such rates of compensation, and to publish the same, which 
shall continue in force until changed by the said Commission after due 
notice and hearing * * ” 

T * These provisions are also substantially the same as Section 406 (*.) of 
the Civil Aeronautics Act except for the last clause, which differs front the 
“make effective" clause of the latter enactment. 

’* TWA agrees with these conclusions (Pet. Br. 38-39) except that it points 
to one case (Pet. Hr. 39. note **) which it interprets as having increased 
mail pay “retroactively.” Some of the cases supporting these conclusions 
are cited by TWA (Pet. Br. 38). TWA also refers (Pet. Br. 39, note ***) 
to two cases described in American Airline*, Mail Rates, 3 C. A. B: 323, 327 
note 12, in which mail-rate decreases were adjusted retroactively to March 
1,1935. This action was taken by the Postmaster General and not the Com¬ 
mission and was apparently based on Section 6 (c) of the Air Mail Act of 
1934, as amended (Pet. Br., App. A, p. vii), which specifically provided for 
retroactivity to March 1, 1935. 

”2161. C.C. 166 (1936). 
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mencement of proceedings. Chairman Mahaffie dissented on 
this issue 78 on the ground that the New York Central case was 
based on eminent domain and constitutional requirements and 
was not a governing authority under the Air Mail Act of 1934. 
On appeal to the full Commission, the decision of Division 3 was 
sustained. 79 Commissioners Lee and Mahaffie dissented, and 
Commissioners Splawn and Caskie concurred in a separate 
opinion, but they pointed out in their opinion that the New 
York Central case was not necessarily a governing precedent 
for the Commission’s action. Commissioner Mahaffie con¬ 
tinued to dissent on this point, even after enactment of the 
Civil Aeronautics Act of 1938 (75) . 80 Thus, up to and during 
the hearings on S. 2 and H. R. 5234 during the Spring of 1937 
the effect of the language of the Air Mail Acts of 1934 and 1935 
with regard to the power of the Commission to make its mail 
rate orders effective from the date of a petition was in dispute. 

This disagreement in the Interstate Commerce Commission 
as to whether it had authority to fix mail rates effective as of 
the date of the initiation of a proceeding under the Air Mail 
Acts of 1934 and 1935 was one that was bound to be perpetuated 
under the bills being considered by the congressional com¬ 
mittees prior to the insertion of the “make effective” clause into 
such bills. S. 2 and H. R. 5234 (75th Cong., 1st Sess.) were 
substantially identical bills on which a Subcommittee of the 
Senate Committee on Interstate Commerce and the House 
Committee on Interstate and Foreign Commerce, respectively, 
were holding hearings in the Spring of 1937. The bills con¬ 
tained mail rate provisions 81 which were practically identical 

" Id., 191. 

78 Air Mail Compensation, 222 I. C. C. 002 (1937). 

** Nine dissenting opinions by Commissioner Mahaffie are cited by TWA 
(Pet. Br. 3S). 

"Section 310 (d) of H. R. 5234, introduced March 2, 1937, and Section 
310 (d) of S. 2 (Substitute), introduced February 24, 1937, provided: 

“(d) The Commission is empowered and directed, ui>on its own initiative, 
or upon petition of the Postmaster General or an air carrier, (1) to fix and 
determine from time to time, after notice and hearing, the fair and reason¬ 
able rates of compensation for the transportation of mail by aircraft, and 
the facilities devoted to and the services connected therewith, by each 
holder of a certificate authorizing the transportation of mail by air¬ 
craft ; * * 


with the provisions of the Railway Mail Pay Act of 1916 and 
the Air Mail Acts of 1934 and 1935. 82 

Logically, therefore, the provisions of the bills were going 
to give rise to the same question upon which the Interstate 
Commerce Commission was in disagreement, namely, whether 
it had authority to make its mail rate orders effective as of 
the date a proceeding was initiated. 

The question became one of immediate concern to the legis¬ 
lative committees because Senator McKellar, who, as late as 
February 1, 1937, had pointedly questioned the authority of 
the Interstate Commerce Commission to antedate rates during 
the debate on the Post Office appropriation, 88 raised the same 
point in questioning witnesses at the hearings on S. 2. At one 
point the following colloquy with Mr. Crowley, Post Office 
Solicitor, took place: 84 

Senator McKellar. On what possible theory or what 
possible claim of law were retroactive rates established? 

Mr. Crowley. The Commission took the position it 
had the authority to fix the rates retroactive to March 1, 
1935. I think there were two opinions in two different 
cases, by the Commission, that decided by a vote of five 
to four. I think Commissioner Mahaffie in one case 
wrote a dissenting opinion, holding that the Commission 
did not have the right to go back and fix rates retroac¬ 
tively, but the majority held that they did have that 
right, and those rates were fixed retroactively, and are 
retroactive. 

Senator McKellar. How far did they go back with 

the retroactive rates? 

_ 

“The comparable provision of the Railway Mail Pay Act of 1916 is set 
forth at p. 37, supra, and those of the Air Mail Acts of 1934 and 1935 in n<j>tes 
73 and 74, supra. It will be noted that the bills do not contain the pro¬ 
vision of these Acts that the rate fixed should “continue in effect until 
changed by the Commission.” However, the general provisions of Section 
314 (b) of the bills referred to in the preceding note, that all orders of the 
Commission “shall continue in force until its further order” imports into 
Section 310 (d) of these bills the same provisions as to the duration of the 
rate as is found in the earlier acts. 

“ 31 Cong. Rec. 629 (Peb. 1,1937). 

H Senate Hearings, note 15 supra, 179. 
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Mr. Crowley. They had different dates. The first 
date the payments were adjusted to was March 1,1935, 
I believe. 85 In the last cases they were fixed back to the 
date of the filing of the application * * *. 

Shortly thereafter Senator McCarran came to the defense of 
the Commission, but Mr. Crowley maintained his stand: 88 

Senator McCarran. As regards retroactive rate de¬ 
cisions, such decisions of that nature were rendered by 
the Interstate Commerce Commission in the Railroad 
Mail cases and were passed upon by the Supreme Court 
of the United States; is not that true? 

Mr. Crowley. There was a case of that kind, and the 
Commissioner writing the dissenting opinion in this case 
has differentiated between the Railroad case and the Air 
Line cases by saying that there is a penal statute pro¬ 
viding for the transportation of mail by the railroads 
but there is none for the air-mail contractors; they are 
not forced to carry the mail and can abandon their con¬ 
tracts on 60 days’ time. And besides, the air-mail law 
does not specifically authorize the Commission to go 
back and fix retroactive rates. 

Later, Senator McKellar renewed his questioning, asking Mr. 
Stough, Assistant Director, Bureau of Air Mail, Interstate 
Commerce Commission: 87 

Will you put your finger on the provision of the Act 
which gives you the right or gives the Commission the 
right to make their acts retroactive in fixing rates? 

The question was not answered, but Senator McKellar raised 
the issue again at a later point, as follows: 88 

Senator McKellar. I want to ask you about retro¬ 
active rates, Mr. Crowley. Have they been allowed by 
the Commission? 

" Section 8 of the Act of August 14, 1933 (49 Stat. 614, 617) specifically 
provided that mail rates could be determined retroactively to March 1,1935. 

*•Senate Hearings, note 15 supra, 180. 

"Id., 239. 

9 Id., 291. 
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Mr. Crowley. Yes, sir. 

Senator McKellar. To what extent have they ibeen 
allowed by the Commission, and under what authority 
of law? 

Mr. Crowley. I intended to get that information, as 
to the amount, at noon, but I have not been able to get 


Shortly after the next session of the Subcommittee commenced, 
Senator McCarran offered an answer to Senator McKellar’s oft- 
repeated question in order “to clear the atmosphere”: 89 

At this juncture, in response to a suggestion by Mr. 
Crowley, perhaps emphasized by Senator McKellar, that 
there was something terrible about the action of ! the 
Interstate Commerce Commission in rendering a deci¬ 
sion, which was retroactive, in connection with mail pay, 
I desire at this time to cite to the committee, if I may 
the * * * [New York Central case]. I read from 
the syllabus, and perhaps an expression from the body 
of the decision, if [I] may (reading): 

“Under the Act of July 28,1916, chapter 261, giving! the 
Interstate Commerce Commission power to adjust the 
compensation of the railroads for carrying the mails, the 
Commission may make its order changing the rat^ of 
pay operative from the date of the filing of the appli¬ 
cation, although the order is not entered until a much 
later date.” 

In other words, that establishes the principle of the 
propriety of a retroactive decision. 

The principle is dealt with at length by Mr. Justice 
Holmes in an opinion in which he quotes from Chjief 
Justice Shaw approvingly on the same subject. 

I refer that to the committee simply to clear the 
atmosphere. 

On April 12, two days later, Colonel Gorrell, the president and 
spokesman for the Air Transport Association, gave a more 
detailed explanation of the New York Central case and his 


'Id., 343. 
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views on “Retroactive Dates re Mail Compensation.” 90 Among 
other things, he stated:. 

On a number of occasions mention has been made be¬ 
fore this committee as to the power of the Interstate 
Commerce Commission to make a retroactive award. 

* * * * • 

In the first place, the character of the so-called retro¬ 
active order involved should be clearly understood. 
Senator McKellar refers to the same as “back pay.” 
This seems to me a mistaken description. 

* * * All the Commission did that was in any 
sense retroactive was to make its final order [2161. C. C. 
166] as of the date of the filing of the petition * * # . 
The order did not grant any “back pay” but simply 
changed the rates in accordance with its decision on the 
petition filed June 27,1935. 

* * * unless the Commission could make its order 
effective as of the date its attention was called to the 
insufficiency of the rates, the carrier would have to carry 
mail for an insufficient rate and possibly might have had 
to litigate its claim in the Court of Claims. 

* * * there is no substantial doubt but that the 
Commission is empowered to put a rate order in effect 
as of the date when the Commission has been formally 
advised an unjust rate then and there existed. 91 

The important point to note from this testimony is that, just 
as was true within the Interstate Commerce Commission, the 
disagreement only involved the question whether the Commis¬ 
sion was empowered to make air mail rate orders effective as 
of the date the rate proceedings were initiated or whether it was 
restricted to making such orders effective upon their issuance. 
Since the bills before the Committees contained language sub¬ 
stantially identical to that in the Railway Mail Pay Act of 
1916 and the Air Mail Acts of 1934 and 1935, so far as this prob- 

*° Id., 483-5. 

" Colonel GorreU gave substantially identical testimony before the House 
Committee on Interstate and Foreign Commerce on April 8, 1937. House 
Hearings, note 15 supra, 325-7. 
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lem was concerned, it was evident that the disagreement in the 
Commission and at the hearings would persist if the bills [were 
enacted into law without change. Colonel Gorrell felt impelled 
to clarify the situation. Consequently, he offered the following 
amendment: 


On page 31 of the substitute change the semicolon in 
line 11 to a comma and insert thereafter the following: 
“and to make such rates effective from such date as it 
shall determine to be proper; # * *” 

Explanation of the foregoing amendment is sub¬ 
mitted to accompany the amendment proposed to images 
46 and 47, infra. 92 

The full explanation follows: 

The foregoing amendment 93 and that proposed at 
page 31, line 11, are necessary in order to carry forward 
under the new legislative jurisdiction any unfinished 
proceedings begun under acts repealed by this bill] and 
continues any undecided proceedings in court. Evi¬ 
dence and arguments submitted prior to the enactment 
of the bill are preserved for appropriate future usej and 
the present authority of the Commission to fix appropri¬ 
ately the effective date of its rate decisions is likevrise 
specifically preserved 94 [Italics supplied.] 

Colonel Gorrell proposed the same amendments to the House 
Bill (H. R. 5234).and made exactly the same comment to the 
House Committee. 95 

After the conclusion of the House Hearings, H. R. 5234 was 
reintroduced with certain amendments as H. R. 7273 96 and re¬ 
ported out to the House. 97 With respect to the mail rate pro¬ 
visions which contained the “make effective” clause as proposed 


by Colonel Gorrell, the report stated: 


” Senate Hearings, note 15 supra, 523. 

“The amendment proposed to pages 46 and 47, which provided that all 
orders, reports and regulations made by the Commission under the prior law 
would remain in effect until modified by the Commission. 

“ Senate Hearings, note 15 supra, 525. 

* House Hearings, note 15 supra, 408.. 

“81 Cong. Rec. 5095-6 (May 27,1937) . 
w H. R. Rep. 911, 75th Cong., 1st. Sess. 
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Rates for the carriage of air mail would be fixed by the 
Commission in the same maimer as the Commission 
now fixes rates for all domestic air mail carriers. 98 [i. e., 
under the Air Mail Act of 1935 which applied only to 
domestic carriers]. 

Similarly, after the close of the Senate hearings, S. 2, with 
the mail rate provisions amended to embody the “make effec¬ 
tive” clause, was reported out to the Senate w and the bill was 
debated in the Senate on August 13,14, 16,18,1937. 1 Senator 
Truman, who was in charge of the bill, described it as follows: 

It follows exactly section 1 and 2 of the Interstate 
Commerce Act so far as that can be applied to air trans¬ 
portation. * * * That part of the bill which refers 
to air mail treats air mail just as mail on railroads is 
treated. 2 

This bill is simply a regulatory measure which does 
for the air carriers exactly what is done for railroads and 
for busses and trucks. I cannot too strongly emphasize 
that fact. 3 

Although S. 2 and H. R. 7273 did not become law, the 
amended mail rate provisions of these bills were incorporated 
without substantial change in S. 3845 and S. 3659 and H, R. 
9738, 4 all of which were introduced in the 3rd Session of the 
75th Congress. These three bills became the Civil Aeronautics 
Act of 1938. There was no further mention made of the “make 
effective” clause prior to the enactment of the Act. 5 

*Id., 18. 

“ Sen. Rep. A'o. 686. June 7,1937, 75th Cong. 1st Sess. 

1 81 Cong. Iiee. 8839, 8882, 8957, 8968, 9202, 9204, 9220, 9226. 

3 Id., 9202. 

3 Id.. 9204. 

* The three bills were fundamentally the same. 83 Cong. Rec. 6725 (May 
12,1938). 

‘Because of the great similarity between these later bills (S. 3845, S. 3659 
and H. R. 9738) and the earlier ones (S. 2, S. 1760, H. R. 4652 and H. R. 7273) 
on which extensive hearings had been held, the hearing on the later bills, 
which included the “make effective” clause, had no detailed discussion of 
most of the features covered in the earlier hearings, and dealt largely with 
the desirability of the change placing the regulatory power in the hands of 
an independent agency rather than the Interstate Commerce Commission. 
(Ballard, op. cit., mpra note 8, 1243-5). In testifying on the later bills 
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In brief, the “make effective” clause was inserted ih the 
bills which eventuated in the Act in order to resolve a dis¬ 
agreement among the members of the Interstate Commerce 
Commission and among witnesses and legislators at the hear¬ 
ings on the bills as to whether the Interstate Commerce pom- 
mission had authority to make its mail rate orders undeir the 
Air Mail Acts of 1934 and 1935 effective as of the date a| mail 
rate proceeding was initiated or whether it was limited to 
making such orders effective from their issuance. The reso¬ 
lution of these disagreements was essential to the legislation 
being considered because that legislation was in the same form 
as the Air Mail Acts of 1934 and 1935, and, if left unchahged, 
would be subject to the same disagreements, with resulting 
uncertainty. The purpose of the “make effective” clausej and 
therefore its meaning, is necessarily limited by the scope of the 
disagreement it was designed to resolve. The clause must, 
therefore, either grant or withhold authority to make mail 
rate orders effective from the date of the initiation of a rate 
proceeding, and nothing more. The witness who offered the 
amendment inserting the “make effective” clause in the pend¬ 
ing bills explained that thereby “the present authority oi the 
Commission to fix appropriately the effective date of its rate 
decisions is * * * specifically preserved” (supra, p. |45). 
The same witness had just previously testified that “there is 
no substantial doubt but that the Commission is empowered 
to put a rate order in effect as of the date when the Commisjsion 
has been formally advised that an unjust rate then and there 
existed” (supra, p. 44). Clearly the person who offered the 
“make effective” clause amendment and explained it expressed 
an intention to grant the Commission authority to make its 
mail rate orders effective as of the date a proceeding was initi¬ 
ated, and nothing more; and he is the only person who ever 
— 

Colonel Gorrell, at the suggestion of the Committee Chairman (at both 
House and Senate hearings), did not testify as to those details covered in 
his testimony on the earlier bills. He stated: “With your permissionj we 
will not cover any of the details which we covered last year” (Hearings on 
H. R. 9738, note 14 supra, 297; Hearings on S. 3659, note 14 supra, 21). [ Ac¬ 
cordingly, the legislative history of S. 2 and H. R. 5234 is the most important 
source of information as to congressional intent with respect to the “make * 
effective” clause in Section 4C6 (a) of the Act. (Cf. Pet. Br. 42, note^.) 


i 
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explained or even commented on the “make effective” clause 
during the extensive legislative consideration of the Act. This 
should be conclusive. But the case is even stronger. After the 
proponent of the “make effective” clause amendment had given 
his testimony, offered his amendment, and explained its effect, 
both the Senate and House Committees accepted the amend¬ 
ment and incorporated it into the bills which they reported to 
their respective Houses. The Report of the House Committee 
and the remarks of the Senate floor leader in debate (supra, 
p. 46) make it abundantly clear that the testimony and ex¬ 
planations of the proponent of the “make effective” clause 
amendment were accepted by the Committees together with 
the amendment, for they emphasize the thesis of Colonel Gor- 
rell that under the bill rates for air mail are treated just as the 
Interstate Commerce Commission has treated air mail rates 
and railway mail rates in the past. As noted earlier (supra, 
pp. 37, 39), the almost invariable practice of the Commission 
both in air mail and railway mail cases was to make its rate 
orders effective as of the date the proceeding was initiated. 

TWA does not refute the substance of the foregoing. It as¬ 
serts, first, that there was never any doubt as to the Com¬ 
mission’s authority under the Air Mail Act to fix rates retro¬ 
actively to the date a petition was filed (Pet. Br. 41). In 
reaching this conclusion it casts aside the repeated dissents of 
Commissioner Mahaffie because it thinks he was wrong, and 
wholly ignores the debates on the new Act set forth above. 
TWA may not have had doubts as to the Commission’s power 
under the Air Mail Act, but it is clear that there was disagree¬ 
ment on this point in the Commission and among witnesses and 
legislators at the hearings on the new Act. Next, TWA states, 
“if the Board is right * * * in its contention that Con¬ 
gress merely intended to codify the law as it existed under the 
Railway Mail Pay Act, Congress could have kept on copying 
the language of the Railway Mail Pay Act” (Pet. Br. 41); “the 
way to codify a rule under an earlier statute is to copy its 
words” (Pet. Br. 42). Fortunately, the Congress took a more 
intelligent approach. Recognizing that if it used the same 
language as in the earlier acts, it would carry over the existing 
disputes as to what the language meant, Congress altered the 
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language to make clear that under the new Act, mail rates could 
be made effective as of the time a petition was filed. In taking 
this action Congress followed the suggestion of Colonel Gorrell. 
TWA attempts to avoid the obvious import of the events lead¬ 
ing to the insertion of the “make effective” clause into tlje Act 
by contending that Colonel Gorrell’s explanation is ambiguous. 
It argues (1) that he did not state that “all §406 (a|) (1) 
achieved was to codify such power as existed under the Rail¬ 
way Mail Pay Act” (Pet. Br. 42); and (2) that “there is 
nothing to show that Gorrell had in mind a ‘present authority’ 
to fix rates only to the time a petition was filed” (Pet. I^r. 42, 
note —). This is mere persiflage. Colonel Gorrell’s expla¬ 
nation of the “make effective” clause is not the least ambiguous 
when read in the light of his previous testimony. Addressing 
himself at length to the question of the Commission’s authority 
to make its rate orders effective as of the date when a proceeding 
was initiated, Colonel Gorrell concluded that “there is no 
substantial doubt that the Commission is [so] empowered” 
(supra, p. 44). He then offered the “make effective” clause 
amendment to preserve that power and his explanation Reaves 
no doubt of that fact. It was hardly incumbent on him t|o add 
“and I don't mean maybe”. 

TWA urges further that the “make effective” clause cannot 
have the limited meaning Colonel Gorrell indicated because the 
language used was too broad, particularly when viewed i|n the 
light of the language of other parts of the Act (Pet. Br. 4$-44). 
It may be conceded that the “make effective” clause could| have 
been drawn more narrowly and have accomplished its purpose; 
it must likewise be conceded that it was adequate to accom¬ 
plish the purpose of the draftsman. The most likely reason 
for the difference between the language of the “make effective” 
clause and other parts of the Act is that they were prepared by 
different draftsmen, the “make effective” clause being engrafted 
onto a completed bill. It is unnecessary to speculate, however, 
on the reasons for such differences. The meaning of the “^iake 
effective” clause is abundantly clear from its legislative history. 
If the remainder of the Act is to be examined to determine its 
meaning, we get confirmation, rather than denial, of thC fact 

that the meaning of the “make effective” clause is limited to 
% 
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conferring authority on the Board to make mail rates effective 
from the date of initiation of a mail rate proceeding, for any 
broader interpretation would destroy the rate-making pattern 
which is fundamental to the Act. 

Even if it were assumed, arguendo, that the testimony of 
Colonel Gorrell should be ignored, the same conclusion would 
be inevitable. As we have pointed out (supra, p. 32) the basic 
directive of Section 406 (a) is to fix and determine fair and 
reasonable rates. But it is impossible to fix a rate without 
specifying a period to which it is applicable; not only must the 
rate identify the service to be rendered and the charge to be 
made, but it must also provide for at least some period during 
which the charge is applicable. There must be a marker for 
the beginning of this period and for the end. The provisions 
of the Act refer to two specific points of time which might be 
applicable, the initiation of a mail rate proceeding and the 
issuance of a mail rate order. Other than that, the statute pro¬ 
vides nothing by which to define the boundaries of the period of 
effectiveness of a mail rate order. It is clear, therefore, that 
if a rate is to be in effect for at least some period it cannot be 
terminated earlier than the earliest of these two dates. As 
previously noted, the rate provisions of the Railway Mail 
Pay Act and the Air Mail Acts of 1934 and 1935 were am¬ 
biguous as to which of these dates was controlling. Since Sec¬ 
tion 406 (a) would be substantially identical with the rate 
provisions of these Acts, if it did not contain the “make effec¬ 
tive” clause, it would in that case be subject to the same am¬ 
biguity. The “make effective” clause thus served the purpose 
of disposing of this ambiguity by leaving its resolution in 
particular cases to the discretion of the Board, and removes 
any possible doubt as to the Board’s power to make a new rate 
effective from the date a rate proceeding is initiated, since it 
is possible to make a new rate effective as early as this and still 
“fix” rates. But it cannot confer the discretion contended 
for by TWA to terminate a previously fixed rate prior to the 
initiation of a subsequent rate proceeding, since such a dis¬ 
cretion would wholly negate the power to “fix” rates finally. 

Not even a shadow of a doubt can remain that the “make 
effective” clause does no more than clearly authorize the Board, 
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where it determines such action to be proper, to make its mail 
rate orders effective from the date of the initiation of mail rate 
proceedings. This being so, the “make effective” clause cannot 
have the effect TWA claims for it, with the result that TWA’s 
petition must be dismissed. 

C. The practice and procedure followed by the Board in the administration 
of the mail-rate provisions of the Act and its decisions and orders in mail- 
rate proceedings establish a consistent course of action negating any 
assumption of power to fix new rates to be effective during a period in 
which a final rate previously fixed by the Board was in effect and unchal¬ 
lenged by the initiation of a rate proceeding 

One of the principal arguments advanced by TWA in su pport 
of its assertion that the Board has authority to fix new mail 
rates to be effective during a period in which a final rate previ¬ 
ously fixed by the Board was in effect and unchallenged by the 
initiation of a rate proceeding is that the Board has in fact 
exercised such power. It cites a series of instances in which 
.the Board is alleged to have taken such action (Pet. Br. 5-6, 
14-27; (27-29)). These cases, involving various factual sit¬ 
uations unlike that in the case at bar, will be considered in 
detail below. Initially, however, we believe that the position 
of the Board as a guide to the construction of the Act 0 can be 
obtained more intelligently by an appraisal of its administra¬ 
tion of, and decisions under, the mail rate provisions of thp Act 
generally. 

1. Board decisions in cases like the present one 

The only sound w’ay to determine the Board’s construction of 
the Act with reference to the issue raised by this case is to 
examine its previous decisions where that issue was raised and 
decided. There are eight such determinations. In the first 
of them, 7 the Board, without extended discussion, refused to ex¬ 
amine into the fairness and reasonableness of a rate ba<j;k to 
July 5,1939, as the carrier requested, stating: 

*Tlie legal limitations on the use of an administrative interpretation as 
a guide to the construction of a statute is considered below (infra, pp. ">9-61). 

* Continental Air Lines, Inc., Mail Rates for Route Nos. 29 and JS, 2 C. A. 

B. 683 (1941). Pan American Airtcays Co. (of Nevada), Mail Rates, 1 

C. A. A. 38"», 410 (1939), cited by TWA at page 1">, note^p. of its brier does 
not involve the revision of a rate previously fixed in a rate proceeding. 
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No question with respect to the reasonableness of this 
rate or the rate applicable to route No. 43 was raised 
until the order of the Board dated December 1, 1939, 
instituting this proceeding. Under the circumstances 
there would appear to be no justification for a consider¬ 
ation of the reasonableness of the rates prior to that date 
(2 C. A. B., 688). 

In the second case involving this issue, which involved the same 
carrier and the same routes, 8 the Board explained its position 
more fully, stating: 

On the previous occasions the Board has asserted its 
power to make its determination of fair and reasonable 
rates effective as of the date of the institution of the 
proceeding [citing cases], but it has never established 
rates to be effective prior to such date. Aside from the 
question of whether it has the statutory power to review 
a rate prior to the date of the institution of the pro¬ 
ceeding, it seems desirable as a matter of policy that the 
rate for any given period become finally fixed at some 
point in time and that such point be that at which the 
rate is first challenged or questioned by the institution 
of a rate proceeding by the carrier or by the Board. 
Such a policy appears to be fair since it permits every 
rate order to be final during any period during w’hich it 
is not questioned by a proceeding looking toward its re¬ 
vision. With these considerations in mind, we have 
decided that rates of compensation to be fixed in this pro¬ 
ceeding will be made effective from the institution of 
this proceeding on October 13,1941 (3 C. A. B., 401). 

In the six subsequent decisions on this issue prior to the 
determination in the case at bar the Board followed the same 
reasoning and reached the same conclusion. 8 

* Continental Air Lines, Inc., Mail Rates lor Routes Nos. 29 and 43, 3 
C. A. B. 30." (1942). 

* Mid-Continent Airlines, Inc., Mail Rates, 3 C. A. B. 464, 466 (1942); 
Branilf Aincays, Inc., Mail Rates, 3 C. A. B. 633. 633-637 (1942); Trans¬ 
continental <& Western Air, Inc., Mail Rates, 4 C. A. B. 139, 143 (1943); 
All American Aviation, Mail Rates, 4 C. A. B. 354, 357 (1943) ; Pan American 
Airways, Inc., Alaska Mail Rates, 6 C. A. B. 61, <59 (1944) ; Caribbean-At- 
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From these decisions it is apparent that the Board has never 
asserted its alleged power to redetermine rates “retroactively,” 
but, on the contrary, has specifically reserved the question of 
its statutory authority to do so. In each instance, without 
examining the past period, it has refused to fix rates “retroac¬ 
tively,” on grounds of “sound general policy” (15). In deciding 
these cases on one of two available grounds, the Board was 
following a commonplace judicial technique, which in no way 
indicated that it believed the statute authorized it to review 
rates “retroactively.” If any opinion of the Board on the re¬ 
served question is indicated by this line of cases, it is that the 
Board was without such authority. In every instance it refused 
to redetermine rates “retroactively” on the grounds of a “pol¬ 
icy” that admitted of no exception. Moreover, it made its 
“policy” decision without looking at the facts with reference to 
the period for which it was asked to make the rates “retroac¬ 
tive.” Its determinations, while phrased as decisions bas^d on 
“policy,” were in fact applications of a fixed rule of law|. In 
the decision in the case at bar, the Board expressly recognized 
the rule of law implicit in its earlier decisions on the point 
and held that it was without legal authority to reviewj and 
revise mail rates “retroactively,” thus destroying their finjality. 
It must be concluded that the Board’s prior decisions op the 
specific issue before the Court, which are consistent witl|i the 
rate-making pattern of the Act as disclosed by its language and 
legislative history, afford another substantial reason for finding 
that the Board is lacking authority to revise mail rates 
“retroactively.” 


2. The general practice of the Board 

It bears repeating that the Board views the Act as establish¬ 
ing a rate-making method for the determination of mail (com¬ 
pensation as contrasted with TWA’s view that the Act estab¬ 
lishes a cost plus system of auditing for such purposes. This 
— 

lantic Airline#, Inc., Mail Rate h, 7 C. A. B. 943, 946 (1947). In the All 
American Aviation ease the Board stated, “Moreover, adoption of respond¬ 
ent's contention would, in effect, result in the establishment of a ‘cost: plus’ 
system of rate making and would tend to destroy respondent’s incentive 
to develop air express and to maintain costs at a reasonable level.” 
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means that the Board is interested primarily in fixing fair and 
reasonable rates of compensation for the future rather than 
fixing fair and reasonable amounts of compensation for the 
past. It means further that the rate orders of the Board have 
the attribute of finality and are not always subject to revision. 
It does not follow, however, that the Board never makes a rate 
order effective as of a date preceding its issuance. As we have 
seen in the preceding section of this brief, the “make effective” 
clause was designed to make clear that the Board had power to 
make its mail rate orders effective from the date rate proceed¬ 
ings were initiated notwithstanding that the order was not 
issued until a much later date. In its first mail rate decision, 10 
the Board used the discretion conferred by the “make effective” 
clause, stating: “We find * * * the fair and reasonable 
rate of compensation * * * f r0 m and after October 22, 

1938, the date of the filing of the petition herein, is * * 

This practice has generally been followed by the Board, 11 with 
the result that in most mail rate decisions the Board is not only 
fixing rates for the future but also for the past period between 
the initiation of the proceeding and the issuance of its decision. 12 
Likewise, the Board’s practice under certain circumstances of 
issuing temporary rate orders while it is conducting permanent 
rate investigations results in a readjustment of the compensa¬ 
tion paid to the carrier under the temporary rate on the basis 
of the final rate when it is ultimately determined. 13 In these 

10 Mid-Continent Airlines, Inc., Mail Rates, 1 C. A. A. 45, 58 (April 14, 
1939). 

11 Annual Report of the Civil Aeronautics Board, 1943, p. 17. See Con¬ 
tinental Air Lines, Inc., Mail Rates for Routes Nos. 29 and 43, 3 C. A. B. 395, 
401 (1942), and cases cited therein. 

u One class of cases where this has not been true in the past is that in¬ 
volving mail rate reductions. Op. cit., supra note 11; cf. (88, n. 45). 

u See note 56, supra. TWA’s comment (Pet. Hr. 15, not^.^ that a tem¬ 
porary rate is frequently increased retroactively to a date prior to the 
institution of the proceeding brought to change the temporary rate is ac¬ 
curate but of no significance. The temporary rate is never made effective 
prior to the date when the permanent rate ultimately fixed will be made 
effective. The temporary rate procedure is designed to relieve carriers 
from hardship during the pendency of the investigation of final rates and 
obviously must be flexible if it is to be of any value. Of course temporary 
rates are always adjusted in accordance with the rates finaUy determined. 
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situations, and perhaps others,” the order of the Board may 
be termed “retroactive” in effect. It is important to note, how¬ 
ever, that these orders are not “retroactive” in the sense that 
TWA uses the term, for none of these orders refix final rates 
prior to any challenge to them. This distinction is important 
because “retroactive” orders of the kind the Board admittedly 
issues do not destroy the rate-making method as the primary 
determinant of mail compensation, whereas “retroactive” 
orders of the kind contemplated by TWA make all ra[te orders 
subject to revision and result in a cost plus system of auditing 
becoming the ultimate method of determining mail compen¬ 
sation. 

If the Board could issue “retroactive” orders as TWA sug¬ 
gests, it would be a waste of the Board’s time and money to 
attempt through detailed rate investigations to estimate rev¬ 
enues and expenses for the future, with all that such procedure 
entails, in order to fix future rates. For after the future rate 
had been in effect for sometime it would be apparent} that it 
had produced more or less than a fair and reasonable amount 
of mail compensation judged by the rate making standards of 
Section 406 (b) as applied in the Board’s rate decisioii. If it 
produced less, the carrier could secure a post audit of its books 
and have any deficiency in mail compensation made u|p by a 
“retroactive” rate order; if it produced more, the Board| would 
be duty bound to proceed by the same method to recapture the 
excess. Under these circumstances the rate making process 
would lose all significance. It follows, therefore, that 1 if the 
Board’s practice has been to establish mail rates for the future 
it must have construed the statute as giving those rate deter¬ 
minations finality. It cannot reasonably be assumed that the 
Board would expend time, effort and money to fix future rates 
if it construed the statute as requiring it to replace all such 
determinations with the results taken from audits made after 
the facts became known. 

14 A careful reading of Sections 405 (a) and 405 (b) of the Act (52 Stat. 
994, 49 U. S. C. § 4S5 (a) and (b)) would seem to indicate that authority 
has been given to the Board to make mail rate orders effective prior to| their 
issuance in the situations there described. 
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During the ten years of its existence the Board has been con¬ 
cerned consistently and substantially in fixing fair and reason¬ 
able rates for the transportation of mail by aircraft to be 
applicable in the future. This fact cannot be challenged. In 
its first report to the Congress, the Board in discussing its policy 
of rate determination in mail cases, stated: 

Accordingly, the Authority [Board] has analyzed both 
past and forecast operating revenues and expenses of the 
air carrier in each proceeding in the light of the statutory 
test of “honest, economical and efficient manage¬ 
ment * * * ” 15 

In a subsequent report, filed just prior to Pearl Harbor, the 
Board emphasized the future aspects of its rate-making 
functions with the following statements: 

The recent rapid growth of air travel, resulting in extraor¬ 
dinary increases in the miles flown, in addition to the 
seasonal fluctations to which air transportation is sub¬ 
ject, has made it most difficult to make accurate predic¬ 
tions of expenses and revenues for rate-making pur¬ 
poses. 16 

***** 

Indeed, it appears that the problem of measuring and 
making proper allowance for increasing costs due to 
a rising price scale is rapidly becoming one of the major 
problems of the Board in the exercise of its rate-making 
functions. 17 

In other reports to the Congress the Board has described some 
of the devices it has adopted to make its mail-rate orders flex¬ 
ible enough to cover changes in circumstances in the future 
which are likely but not certain to occur. Thus, the Board 
stated with reference to the problem of changes in schedules: 

The number of schedules operated by a carrier 
changes from time to time. * * * Heretofore when 
schedules were added after the Board had fixed a mail 

B Op. cit., supra note 51. 

11 Annual Report of the Civil Aeronautics Board, 1941, p. 7. 

” Id., 15. 
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rate, they could not be utilized for mail service without 
the payment of additional compensation at the rate per 
mile theretofore fixed, notwithstanding the fact that the 
costs of the carrier would not increase in direct propor¬ 
tion to the additional schedules, and the further fact 
that such schedules might not make additional mail 
compensation necessary. * * * 

Another problem related to schedules has beep the 
matter of the utilization of second or extra sections of 
regular schedules for the transportation of mail With¬ 
out payment of additional compensation for the Iniles 
flown on such sections. * * * 

To meet these problems, the Board * * * issued 
orders * * * fixing rates on a sliding scale to pro¬ 

vide for the use of additional schedules without sub¬ 
stantially changing the total compensation to the var¬ 
ious carriers. 18 

Another form of rate order designed to effectuate the pur¬ 
poses of the Act by maintaining flexibility in the future is the 
“incentive rate formula/’ which the Board described as fol¬ 
lows: 

In the Pioneer Air Lines Case (Docket No. 2002, de¬ 
cided July 2, 1047), the Board established the mail rate 
for this feeder line on a sliding-scale incentive basis;, the 
maximum mail rate being made effective when the min- 
mum passenger-load factor is realized, and the mail 
rate declining as the passenger-load factor rises above 
the minimum so that the rate allows a progressive in¬ 
crease in the profit earned. The incentive rate formula, 
therefore, operates to reduce the burden of mail pay¬ 
ments and at the same time to increase the carrier’s 
profit, as the carrier further develops its normal traffic. 19 

The preoccupation of the Board with the future aspects of 
its mail rate determinations as indicated from the abov^ ex¬ 
cerpts from its reports to the Congress is duplicated in it$ de- 

u Annual Report of the Civil Aeronautic* Board, 19//3, p. 25. The report 
goes on to describe the operation of the sliding scale in detail (p. 26) 

Annual Report of the Civil Aeronautics Board, 1947, p. 11. 
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cisions. It would serve no purpose to examine all of the nu¬ 
merous, similar mail rate decisions. It will suffice to refer to 
the typical decision in the rate proceeding involving TWA, 
which TWA now seeks to nullify. As is apparent from the 
summary of that decision set forth above {supra, pp. 2-4), the 
Board prepared and introduced into the record of that pro¬ 
ceeding indexes of selected operating statistics for the future, 
and estimates of operating results and investment require¬ 
ments for the future. A rereading of the Board’s conclusions 
in that case, which are quoted at pages 3 and 4, supra, 
leaves no room for doubt that, even though its decision applies 
in part to a past period, 20 the Board was primarily concerned 
with the future effect of its order, which it considered to be 
final and binding. One striking evidence of this is that, on 
the basis of the mail rate fixed by the Board, it was estimated 
that TWA would secure a return of 13.77% after taxes, on the 
total investment required for its entire domestic common car¬ 
rier operations. Such a high rate of return is wholly incon¬ 
sistent with the lack of risk involved if the Board is required to 
guarantee fair and reasonable amounts of mail compensation 
by the device of “retroactive” rate orders (34). 

If TWA’s position is correct, all of the Board’s prospective 
rate orders become subject to review and readjustment for past 
periods and are therefore temporary or tentative rates. Yet 
because of the Board’s belief that all such rates are final and 
not subject to later readjustment, the Board, in 1946, adopted 
a temporary rate technique in order to get money into the hands 
of the carriers quickly and prior to the completion of the com¬ 
prehensive investigations undertaken for, and the determina¬ 
tion of, “final” rates. The entire program of temporary rates 
is based upon the principle that mail rates prospectively de¬ 
termined are final and not subject to review. (See p. 54 and 
note 56, supra.) 

It is submitted, therefore, that the practice followed by the 
Board in administering, and deciding cases under, the mail rate 

50 The Board’s order, issued October 26. 1945, was made effective January 
1,1945, the date a show-cause order was issued proposing to reduce TWA’s 
rate from 60 to 552 cents. This was in accordance with the Board’s usual 
practice. See note 11, p. 54, *upra. 
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provisions of the Act shows a course of conduct which is only 
consistent with the view that its mail rate orders have the 
attribute of finality for the future, at least until they are chal¬ 
lenged. 21 It is inconceivable that the Board could devote the 
time and money it has to establishing rates for the future, and 
fixed them at such high levels, if it construed the Act as pre¬ 
venting it from fixing rates finally but instead as requiring it to 
insure carriers fair and reasonable amounts of mail coippensa- 
tion by post auditing their books and entering new “retroactive” 
rate orders. The Board’s general course of conduct, therefore, 
supports the decision it reached in this case and, althoujgh per¬ 
haps not of controlling effect upon this Court, is entitled to 
great weight. 

3 . Board decisions and actions relied on by TWA 

In the face, of overwhelming evidence that in administering 
the mail rate provisions of the Act the Board has concerned 
itself with fixing rates for the future, and that on eight oc¬ 
casions it has refused point blank to revise mail rates “retro¬ 
actively,” TWA nevertheless attempts by reference to isolated 
decisions and actions of the Board in wholly different factual 
situations to establish that the Board has fixed rates jj>rior to 
the date a proceeding was initiated, or “retroactively,” hoping 
thereby to create an inference that the Board has interpreted 
the Act as authorizing it to revise rates “retroactively’* in the 
situation under consideration, which interpretation, if| estab¬ 
lished, it wishes to have accepted as decisive of the construction 
of the Act. The tortuous indirection of this line of argument is 
self-defeating. 

Moreover, factually the Board cases do not establish the 
claimed administrative construction. In every case cited by 
TWA (Pet. Br. 26-27) in which the Supreme Court hak relied 
on a prior administrative interpretation or practice inj deter¬ 
mining the meaning of a statute, the administrative interpreta¬ 
tion or practice relied on has concerned the precise issu£ being 
considered. Not one of the decisions or actions relied! on by 

TWA has concerned the issue under consideration. jThis is 

— 

41 See note 4$, supra. 
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a crucial distinction. Skidmore v, Swift & Co ., 323 U. S. 134 
(1944).“ Nor is there present here an attempt by the Board to 
change a settled course of conduct (embodying a construction 
of the Act) to the detriment of persons relying on such con¬ 
struction. as was true in cases like U. S. v. Alabama Southern 
Rd. Co., 142 U. S. 615 (1892), cited by TWA (Pet. Br. 26-27). 
The only settled course of conduct by the Board relating to the 
issue at bar is that embodied in eight decisions rendered since 
1941 in which it has consistently refused to exercise the power 
TWA claims it has been exercising {supra, p. 51). The Board’s 
decision in this case is consistent with that course of conduct 
and no one can be harmed by having relied on it. On the other 
hand, had the Board decided this case as TWA urged, it would 
have reversed its settled course of conduct and created a situa¬ 
tion like that found to be objectionable in the Alabama South¬ 
ern case. 

Furthermore, it must be recognized, as TWA does (Pet. Br. 
26), that “An agency may not finally decide the limits of its 
statutory power. That is a judicial function.” Social Security 
Board v. Nierotko, 327 U. S. 358, 369 (1944), and cases 
cited therein. This means that the administrative interpreta¬ 
tions, no matter how clear, contemporaneous or long-standing, 
are not decisive. They are only one factor to be considered, 
along with the language and purposes of the Act and its legisla¬ 
tive history in arriving at a proper construction of the Act. We 
submit that even if the administrative interpretations of the 
Board were as clear, frequent and long-standing as TWA im- 

12 The Court stated with reference to the Interpretative Bulletins of the 
Wage and Hour Administrator: 

“They are not. of course, conclusive, even in the cases with which they 
directly deal, much less in those to which they apply by analogy” (323 U. S., 
330). 

The Court went on to state: 

“The weight of such la ruling, interpretation or opinion] in a particular 
case will depend upon the thoroughness evident in its consideration, the 
validity of its reasoning, its consistency with earlier and later pronounce¬ 
ments, and all those factors which give it power to persuade, if lacking 
power to control.” (323 U. S.. 140). 

It is apparent that under these standards, opinions of the Board which 
do not relate to the question of statutory construction at issue, as is true 
of the cases relied on by TWA, are entitled to no weight. 
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plies, they should not be accorded controlling weight in the con¬ 
struction of the Act because they would completely pervert tjie 
rate-making pattern of the Act, the intention of Congress and 
the objectives of the Act. Social Security Board v. Nierotko, 
supra. 

Unfortunately, the inapplicability of the cases relied on by 
TWA can only be demonstrated by an exposition of their 
facts and the bases of the Board's decisions. While the spflce 
required for this purpose overemphasizes the importance of 
these cases to the issue presented, we believe that a full presenta¬ 
tion will facilitate the Court’s task. 

a. The new route cases .—TWA relies first on the new route 
cases 23 to establish its proposition that the Board has exercised 
the power to fix mail rates “retroactively” (Pet. Br. 15-17). In 
these cases the Board fixed rates for certain new routes from 
the date operations commenced thereon, even though such 
date was prior to the initiation of the rate proceedings. In 
none of these cases had the Board previously fixed a final mail 
rate applicable to the services for the new route. It is ap¬ 
parent, therefore, that in none of these cases did the Board re¬ 
vise a final rate “retroactively” as TWA seeks to have it do 
here. The complete destruction of the rate making method 
embodied in the Act will not follow from these decisions as it 
will if TWA is successful in this case because they will not de¬ 
stroy the finality of any order of the Board. It is submit^ 
that a reasonable construction of the Act would authorize {he 
Board to fix rates for new routes from the date of commence¬ 
ment of service on such routes in the absence of the “make ef¬ 
fective” clause. 24 In any event, the question is not whether 


a All American A viation, Hail Rate for Route No. 1/9, 3 C. A. B.| T9 
(1941) ; United A. L., Mail Rate for Route No. 57, 3 C. A. B. 381 (194|2) ; 
Pan American Aincays, Inc., Alaska Mail Rates, 6 C. A. B. 61 (194(4) 
Caribbean-Atlantic Air, Mail Rates, 6 C. A. B. 407 (1945). 

Section 401 (m) of the Act (49 U. S. C. § 481 (m)) provides: 
“Whenever so authorized by its certificate, any air carrier shall provide 
necessary and adequate facilities and service for the transportation of mail, 
and shall transport mail whenever required by the Postmaster General. 
Such air carrier shall be entitled to receive reasonable compensation there¬ 
for as hereinafter provided.” 

“The reasonable compensation” referred to is provided for in Section 400 
through the medium of fixing fair and reasonable rates. Section 1005 (a) 
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the Board acted properly in the new route cases but whether 
it is authorized to revise rates “retroactively” in the situation 
at bar. It is evident that its action in the new route cases does 
not indicate that it construed the statute as authorizing it to 
revise rates “retroactively”. 23 These decisions do not, there¬ 
fore, shed any light on the Board’s construction of the Act in 
the situation under consideration. 

b. The system cases .—The doctrine of the new route cases 
has been extended somewhat in the “system” cases, like the 
Western * and Northeast 27 cases, upon which TWA places 
heavy reliance (Pet. Br. 20-24). In the Western case the 
carrier had a mail rate applicable to two old routes. It started 
service on a new route in June 1941 and petitioned for a sys¬ 
tem rate in December 1941. In determining the compensation 
to which Western might be entitled for services performed on 
the new route from the date of its inauguration, the Board 
looked at “the need of the carrier * * * upon a system 

of the Act (40 U. S. C. § 642 (a)) provides that, “Except as otherwise pro¬ 
vided in this Act, all orders * * * of the [Board] shall take effect 
within such reasonable time as the [Board] may prescribe * * Sec¬ 

tion 205 (a) of the Act (49 U. S. C. 8 425 (a)) provides that the Board “is 
empowered to perform such acts, to conduct such investigations, to issue 
and amend such orders, and to make and amend such general or special 
rules, regulations, and procedure, pursuant to and consistent with the pro¬ 
visions of this Act, as it shall deem necessary to carry out such provisions 
and to exercise and perform its powers and duties under this Act.” All 
the Board has done in the new route cases is to treat the issuance of a cer¬ 
tificate of convenience and necessity for a new mail route as the initiation, 
on its own motion, of a mail rate proceeding for such route. Clearly, the 
Board would be authorized by the Act to so provide in its regulations. 

“ See Pun American Airways, Inc., Alaska Mail Rates, 6 C. A. B. 61 (1044), 
where in the same proceeding the Board refused to revise a rate “retro¬ 
actively” but fixed a rate for a new route prior to the date the proceeding 
was initiated. The Board stated at page 70: “Accordingly, the review of 
the rates for these routes [Juneau-Whitehorse and Whitehorse-Fairbanks] 
will be confined to the period on and after the date of the filing of the peti¬ 
tion. The period of review for the Seattle-Juneau route, however, will 
commence on June 21, 1040, as that was the date of inauguration of mail 
service on that route and no rate has heretofore been fixed.” Obviously, 
the Board did not think its new route doctrine was inconsistent with its 
refusal to revise final rates “retroactively” or it would not have applied 
both principles in successive sentences in the same opinion. 

M Western Air Lines, Mail Rates, 4 C. A. B. 441 (1043). 

” Northeast Airlines, Inc.. Mail Rates, Order Serial No. E-1230, decided 
February 20.1948. 
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basis” (4 C. A. B., 442) and concluded that Western was en¬ 
titled to no additional compensation. Because it had reviewed 
the carrier’s need on a system basis for a period prior to the 
initiation of a rate proceeding, the Board’s opinion contained 
the following caveat: 

This, it should be emphasized, arises out of the un¬ 
usual circumstances of this case, where even though ijo 
proceeding was pending, a review, of respondent’s majil 
compensation was necessitated by the operation of a 
route for which no rate of mail compensation had beep 
fixed. In the absence of like unusual circumstances the 
Board will adhere to its policy not to review rates pripr 
to the institution of a proceeding by petition or order. 28 
[Italics supplied.] 

The facts of the Western case make clear that it is nothhjg 
more than an extension of the new route doctrine to a carrier 
with old routes, the existence of such old routes necessitating 
the determination of need on a system basis (81-83). TWA 
attempts to refute this analysis by urging that the Board hhs 
discretion to fix rates either on a “system or over-all basis” or 
on a route basis and, therefore, “the new route did not ‘neces¬ 
sitate’ the Board’s action at all” (Pet. Br. 21-22). This argu¬ 
ment, by ignoring the mandate of Section 406 (b) of the Act 
(supra, p. 18), oversimplifies the problem. Section 406 (b) 
provides that in determining a mail rate the Board must con¬ 
sider the “need” of a carrier for compensation which “together 
with all other revenue of the air carrier” will permit the achieve¬ 
ment of the statutory objectives. The examination of the 
revenues of the carrier on a “system or over-all basis” is, there- 

“ Note 2G xupra, 444. From the last sentence quoted above TWA argued 
that, “The Board Indicated that it would review rates prior to the filiijg 
of a petition in any case where * * * unusual circumstances ‘likewise* 
exist” (27). But this gratuitous interpretation of the language in the 
Western case obliterates the word “like” in the quotation and disregards 
the facts of the case. No amount of circumlocution by TWA can elimi¬ 
nate “like” from the above quotation. Indeed, the use of the phrase “un¬ 
usual circumstances” in the first sentence of the above quotation makes 
it clear that “like” modifies “unusual circumstances” in the second sentence 
and means “the same” or “closely similar.” Now even TWA concedes that 
“the argument completely misses the point” (Pet. Br. 22). 
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fore, “necessitated” irrespective of whether the rate is fixed on 
a route or a system basis. 29 As the Board stated in an earlier 
case in concluding that TWA’s rates should be reviewed on a 
system basis: 

* * * petitioner requested the fixing of fair and 
reasonable rates for route No. 2 only. However, under 
the provisions of the Act we are required to determine 
the need of a carrier for mail compensation sufficient to 
enable it, together with revenue from all sources, to 
continue to render adequate transportation service. 
Under the present circumstances the Board deems it 
necessary to review the operations of petitioner as a 
whole although we may fix a rate for a single route if 
such a review indicates the necessity therefor. 30 

The Western case neither involves a “retroactive” revision of 
final mail rates nor affords any basis for concluding that the 
Board interpreted the Act as giving it power to make such a 
revision. It adds nothing to TWA’s case. 

The Northeast case {supra, p. 62, note 27), also relied on by 
TWA (Pet. Br. 23-24), is a decision on all fours with the West¬ 
ern case. As in the Western case, the Board reviewed the need 
of the carrier back to the inauguration of a new route (May 1, 
1945), although a proceeding was not instituted with regard to 
rates for the carrier’s system until a later date (June 20, 1945). 
Unlike the Western case, however, the Board found that the car¬ 
rier was entitled to additional compensation on a system basis. 
Nevertheless, in fixing a rate the Board carefully avoided any 
revision of the previously fixed rates for a period prior to the 
institution of the proceeding. It quoted its decision in the 
present case (89-90) as the guide for its action, as follows: 

If the total mail compensation is adequate, we need 
not allow additional compensation for the new service 
whether or not the operation of such service may ante¬ 
date the commencement of proceedings. If total 

“ An illustration of the application of the “revenue from all sources” con¬ 
cept may he found in Pan American Airways, Inc. v. Civil Aeronautics Board, 
Nos. 9674, 9675, now pending before this court (cf. 95-97). 

*° Transcontinental <£ Western Air, Inc., Mail Rates, 4 C. A. B. 139, 143, 
(1943). 
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mail compensation was inadequate for the entire past 
operation, including the new operation, we would deter¬ 
mine the extent to which such inadequacy was attribut¬ 
able to the new operation, and we would provide the 
additional mail pay needed to compensate for the new 
service. In the absence of a proceeding putting in issue 
the rates of the balance of the system, we do not believe 
that we should readjust rates to make up for mail pay 
inadequacies incident to operations other than the new 
service. 

The Board then concluded: 

Since the rate fixed herein from May 1, 1945 on does 
not provide an upward adjustment of mail rates on the 
old Route No. 27 for the period prior to June 20, 1945, 
when proceedings were initiated with respect to that 
route, but merely reflects the additional compensation 
required because of the operation of the new Route No. 
65, during the period May 1, 1945 to June 20, 1945, it 
presents no problem of retroactivity within the principle 
of the TWA and PC A cases. 

In spite of the clarity and logic of the Board’s position, TWA 
says “the Board struggled to reconcile the decision [in the caise at 
bar] with its holdings in the ‘system’ cases” (Pet. Br. 23) and 
carried “hair-splitting to the nth degree” (Pet. Br. 24). feuch 
characterizations are emptied of all meaning when it is nloted 
that five years before the Northeast case was decided, and be¬ 
fore the Western case was decided, the Board, in a proceeding 
involving TWA, charted the precise course of action followed 
in the Northeast case, using the language quoted above (srtjyra, 
p. 64). 

Like the Western case, the Northeast case neither involves a 
“retroactive” revision of mail rates nor affords any basis fcir an 
inference that the Board interpreted the Act as giving it piwer 
to make such a revision. It does not help TWA. 31 j 

” TWA suggests, as it did before the Board (27-2$), tliat since its trans¬ 
atlantic routes are new routes opened on February 5. 1946, for which- only 
a temporary rate has been set, the Board should “apply the ‘system! rule 
of the Western case to TWA also, and determine whether a retroactive re¬ 
vision of the rates for the old routes in the system should be made las of 
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Last in the category of “system” cases relied on by TWA 
is the Colonial case, in which, TWA asserts, “the Board modi¬ 
fied an old rate in terms as well as in fact.” Its assertion rests 
on the conclusion that the Board “has made it clear that the 
‘permanent rate’ which is to be ‘fixed should be retroactively 
effective to April 15, 1946’ ”, when new routes were added by 
the carrier, rather than the date the carrier filed a rate peti¬ 
tion (Pet. Br. 23). TWA’s argument is predicated on an Order 
to Show Cause issued by the Board on March 4, 1948, 32 from 
which it quoted. On April 1, 1948, the Board issued an order 
actually fixing a temporary rate for Colonial providing, inter 
alia, “that the proceeding remain open pending entry herein of 
an order fixing a final rate retroactive to such date as the Board 
shall then determine, which said final rate may be lower or 
higher than the temporary rate fixed herein.” 33 It is apparent 
that there is presently no basis for TWA’s conclusion. As the 
Board stated in its opinion in the case at bar, “The proper 
treatment of the questions raised in [the Colonial case] will 
be decided when final rates are fixed therein.” (89, note 46). 

February 5,1946” (Pet. Br. 22. note^). The Board answered this conten¬ 
tion by stating (1) that the Western case was only an “application of the 
principle that where there is no rate in effect for a new route we must 
consider mail pay requirements arising as a result of the new operation 
from the date mail service begins thereon * * *. The decision does 
not require us to make a carrier whole for past losses on its system simply 
because a new route was placed in operation prior to petition date” (89); 
and (2) “TWA is likewise excluded from any possible application of the 
Western case by the express terms of the order which fixed the 45 cent 
rate for its domestic system. In that order we specifically provided that the 
rate was not to apply to the international operation [supra, p. 4], for 
which we subsequently, in a separate proceeding, fixed a temporary rate. 
This had the effect of a determination that TWA’s domestic and interna¬ 
tional operations are separate units for rate-making purposes” (90). Al¬ 
though it only refers to a part of one of the Board’s answers, TWA says 
that “The Board’s rejoinder * * * is no answer at all” (Pet. Br. 22, 
note . It goes on to urge that if the Board has '"power in one ‘system’ 
case * * * it has it in all” (id). But as the Board held in the North¬ 

east case its power and duty is to consider the “need” of the carrier on n 
“system” or over-all basis in determining the rate for the new route, but 
it does not have power and will not revise “retroactively” the rate previ¬ 
ously fixed for the old routes prior to the initiation of a proceeding relating 
to the rates for those routes. 

33 Colonial Airlines, Inc., Order Serial No. E-1263 (March 4, 3948). 

38 Colonial Airlines, Inc., Order Serial No. E-1340 (April 1, 194S). 


c. The “reopening” cases. —TWA points to the Board’s sup¬ 
plemental decision in an early case involving transatlantic mail 
rates as showing that the Board has exercised authority to 
revise rates “retroactively” by “reopening” a final rate order 
(Pet. Br. 19).** In its original decision, 35 the Board fixed ra|es 
for carrying mail to Europe for a maximum load of 1,600 pounds 
per trip with provision for extra payment for each pound in 
excess of 1,600 if the trip was completed as far as Ireland or 
Portugal. A few months after the order was entered the First 
Assistant Postmaster General wrote the Board requesting |an 
“interpretation” of this part of the order, particularly with 
respect to the rate which should be paid the carrier for carrying 
mail to the Azores, destined for the Azores, when the mail load 
to Europe was in excess of 1,600 pounds (1 C. A. A., 651). T tie 
specific question at issue was whether, if the carrier was trans¬ 
porting more than 1,600 pounds of mail to Ireland and an addi¬ 
tional 50 pounds of mail to the Azores, it should receive the 
extra payment for the 50 pounds of mail dropped at the Azores. 
The Board issued an order reopening the proceeding “for the 
limited purpose of clarifying the * * * order and of de¬ 
termining only the fair and reasonable rate of compensation |to 
be paid petitioner for the transportation between the United 
States and Horta, the Azores, of any mails destined for tie 
Azores in excess of such load of sixteen hundred (l,60i) 
pounds.” Counsel for the carrier and the Board stipulated tie 
facts and the form of an order that might be entered in tie 
matter, such order providing for the extra payment to the ca|r- 
rier. Counsel for the carrier did not appear at the hearing. 
Counsel for the Board explained the matter to the Examiner 
and submitted the stipulation. Among other things he stated: 

The result was that the Post Office Department under 
date of November 16, 1939, directed a letter to 
the * * * [Board], requesting an interpretation if 
its order insofar as it related to this excess mail from tie 
United States to Horta. 

14 Pan Am Airway* Co. (Del.), IT. S.-Azores Mail Rates, 1 C. A. A. 
(1940). 

“Pan Am Airways Co. (Del.), Transatlantic Modi Rates, 1 C. A. A. 2|20 
(1989). 
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It was the opinion of counsel for the * * * 
[Board] that the better procedure would be to reopen 
the case, Docket No. 202, for the purpose of amending 
the order, although it is possible and there is some law 
in support of an interpretation of the order, particularly 
when all of the evidence which might be pertinent is 
already before the * * * [Board]. However, in 
order that no question might be raised, the * * * 
[Board], on February 23 adopted order No. 405, re¬ 
opening Docket No. 202 for the limited purposes set 
forth in the order. 28 

Thereafter the Examiner recommended, and the Board 
adopted the stipulated amendment to its original order. The 
Board found that the “amendment of the order of June 1939, 
should be made effective as of the date of commencement of 
service over the route via the Azores, to wit, May 20, 1939.” 37 

It is not clear whether the Board made the amendment 
effective May 20,1939, because the amendment did not change 
the substance of the original order but only spelled out what 
the original order was always intended to mean, or whether 
the amendment was made effective May 20, 1939, because the 
original order failed to fix a rate for mail service to the Azores 
for which the Board, under its new route doctrine, had to fix 
a rate effective from the date of commencement of service over 
the new route. It is clear, however, whichever of these alter¬ 
natives is right, that the Board was not revising a rate pre¬ 
viously fixed or indicating that it had authority so to do. As 
is true of the cases previously discussed, this case does not sup¬ 
port TWA’s contention. 

In another case 38 placed in the category of “retroactive re¬ 
opening of final rate orders” TWA alleges that “a proceeding was 
‘reopened’ nearly a year and a half after a final rate had been 
fixed and the rate was reduced, retroactively to the effective 
date of the original order, by a ‘revised’ order” (Pet. Br. 19). 

M Pan American Airways Company {Delaware), Docket No. 2021, Trans¬ 
cript of Hearing, March 6,1940, pp. 4-5. *' 

17 Note 34 supra, p. 653. 

” Pan American Airrcays, Inc., Latin-American Mail Rates, 6 C. A. B. 85 
(July 17,1944, Supplemental Opinion). 
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The facts are as follows: The original opinion in this case 80 
was issued on August 28, 1942. Pursuant to the request of 
the carrier, dated October 22,1942, the Board, by order (Serial 
No. 2051) dated November 25, 1942, “reopened” the pro¬ 
ceeding “for rehearing, reargument, and reconsidera¬ 
tion * * *” (6 C. A. B., 85). “Subsequently it was brought 
to the Board’s attention that certain amounts had been er¬ 
roneously included in the computation of respondent’s invest¬ 
ment upon which a return was allowed for rate-making 
purposes in our original opinion. Accordingly, by order 
[Serial No. 2726] of February 28, 1944, the proceeding was 
further reopened so as to permit revision of respondent’? in¬ 
vestment in this respect” (6 C. A. B., 85-86). The modified 
order was made effective as of the same date as the original 
order (6 C. A. B., 94). 

It is thus apparent that the question of the proper rat? for 
the carrier was opened up for “reconsideration” by the Board 
promptly after the issuance of the original order as a result of 
the petition of the carrier. The order issued on the Board’s 
motion was likewise concerned with the propriety of the car¬ 
rier’s rate. In fact, it did not “reopen” the rate, which had 
already been reopened, but simply put the carrier on notice of 
a new line of inquiry to be considered by the Board in the “re¬ 
opened” proceeding. The Board’s authority to reconsidejr its 
determinations and modify its orders under such circumstances, 
a power exercised by the Interstate Commerce Commission 
under the Air Mail Act of 1934, as amended, 40 arises not from 
the “make effective” clause but from Section 1005 (d) of the 
Act. 41 The case offers no support for TWA’s assumption as to 
the power exercised by the Board. 

* Pan American Airways, Inc., Latin-American Rate Case, 3 C. A. E. 657 
(1942). 

40 “We have authority on our own motion to correct an error in our former 
findings and to make such finding in the form of an amendment td our 
original findings and order.” Air Mail Compensation, 232 I. C. C. 608, 613 
(1939). 

“49 U. S. C. § 645 (a). This Section provides: “Except as otherwise pro¬ 
vided in tills Act, the (Board) is empowered to suspend or modify its orders 
upon such notice and in such manner as it shall deem proper.” 
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d. The American case .—A quotation from the Board’s opin¬ 
ion in the American Rate case 42 has also been advanced as evi¬ 
dence of the fact that the Board has construed the Act as grant¬ 
ing it authority to revise its mail rate determinations “retro¬ 
actively” (Pet. Br. 11; (105)). As the Board pointed out in 
its decision in this case (82, note 32), “any inference which 
may be drawn therefrom must be limited by the fact that the 
case involved only the power to reduce rates for the retroactive 
period prior to the date of the rate order but after the date of 
initiation of the proceeding.” The opening portion of the dis¬ 
cussion, to which the quotation relied upon is the conclusion, 
demonstrates clearly the limitations on the conclusion. The 
Board stated: 

In previous cases arising under this section [406 (a)], 
we have accepted the principle that we have the power 
to make our determination of fair and reasonable rates 
effective as of the date of the institution of the pro¬ 
ceeding [citing cases]. While these previous decisions 
have in fact involved an upward adjustment of rates 
over a past period, we are now confronted for the first 
time with the question of our power to revise rates down¬ 
ward when such revision might have the effect of de¬ 
priving the carrier of a part of the mail compensation 
which it has already received. This difference in the 
factual situation is clearly without legal significance. 
Since the above quoted language of section 406 (a) 
makes no distinction between rates which raise and those 
which lower previously existing rates of compensation, 
but instead applies generally to all rate orders of the 
Board, there would appear to be no question as to the 
Board’s power to reduce the rates of mail compensation 
applicable to the carrier subsequent to the issuance of 
the Board’s order on December 1, 1939, instituting this 
proceeding upon its own initiative (3 C. A. B., 326). 

The subsequent discussion in the opinion and the quoted con¬ 
clusion relied upon are limited by the issue as thus framed. 


° American Air Lines, Mail Rates, 3 C. A. B. 323, 331 (1042). 
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There is nothing in the American Rate case to indicate tjhat 
the Board construed the Act as authorizing it to revise pre¬ 
viously fixed mail rates for a period prior to the initiatioi(i of 
proceedings challenging such rates. 

e. “The ‘Nunc pro tunc petition ’ device.” —Finally, TWA 
points to two memoranda sent by the Board to all domestic 
air carriers (Pet. Br., App. B, pp. xviii-xxiii), embodying wjhat 
TWA calls “the ‘nunc pro tunc petition’ device” as shoeing 
conclusively that the Board has “proclaimed its power’) to 
revise mail rates “retroactively” (Pet. Br. 17-19). The prst 
memorandum, dated May 22, 1942, was accompanied bjy a 
statement of “general principles designed to provide a basis 
for action with respect to mail rates in the light of the pew 
service pattern necessitated by the recent transfer of planes 
to the military.” The Board requested comments on its pro¬ 
posals by May 29, 1942. One of the proposals made by the 
Board “in view of the Board’s policy of not making rates elec¬ 
tive prior to the institution of a proceeding” was to institute a 
mail rate proceeding with respect to all carriers as of June 1, 
1942. On June 3, 1942, the Board sent a second memorandum 
to all domestic air carriers stating, inter alia, that it was with¬ 
drawing its statement of general principles because of sub¬ 
stantial differences of opinion among the carriers; that it 
would not initiate new rate proceedings as of June 1,1942; that 
carriers wishing to have their rates reviewed should file peti¬ 
tions; and that “the Board will accept any such petition filed 
within the next two weeks as being dated June 1, 1942, if 
the carrier concerned so desires.” TWA contends that these 
facts make it clear that the Board construed the statute as 
authorizing it to revise final rates “retroactively.” 

TWA’s interpretation of these memoranda will not bear close 
scrutiny. The above facts disclose that the Board promised 
the carriers that it would institute rate proceedings on June 1, 
1942, but for reasons sufficient to itself failed to do so. Since 
the Board did not make its rate orders effective earlier than 
the initiation of rate proceedings, it was aware of the fact that 
carriers which failed to file petitions in reliance on its promise 
to initiate proceedings would be prejudiced by its failure to 
fulfill its promise. Equitably it felt estopped from reneging 
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on its promise and, therefore, in the interests of “fair play” 
agreed to treat petitions filed by June 17, 1942, as having been 
filed on June 1, 1942. In so doing, the Board was not direct¬ 
ing its attention to the question of whether the statute au¬ 
thorized it to revise rates “retroactively” but was concerned 
with finding a practical means of fulfilling its promise to the 
carriers. 43 If the memorandum of June 3, 1942, evidenced the 
Board’s conviction that it had power to revise mail rates “ret¬ 
roactively.” then the agreement in the memorandum to treat 
petitions filed between June 3 and 17 as having been filed on 
June 1 was wholly unnecessary because, on such an assump¬ 
tion, it could have made its ultimate rate orders effective on 
June 1 or any other date without any such agreement. The 
mere fact that it made the proposal shows that it did not be¬ 
lieve it possessed power to revise mail rates “retroactively.” 
Moreover, the Board’s proposal to antedate petitions shows 
that its asserted “policy” of not revising mail rates “retro¬ 
actively” was in fact considered by it to be a legal limitation 
on its authority. Otherwise, why should it propose an elabo¬ 
rate scheme for antedating petitions when it could have said, 
as its proposal clearly indicates it felt, that this is not a situa¬ 
tion for the application of our “general policy.” It seems clear 
that the “policy” was in reality a rule of law; a rule that would 
not admit of exception even when the Board felt, as it did here, 
that as a matter of policy an exception should be made. 

It is evident that these memoranda, far from pointing to an 
assertion of power by the Board to revise final mail rates “ret¬ 
roactively,” afford a conclusive demonstration of the denial 
by the Board of any such power. To attempt to twist from 
an action of the Board plainly designed to maintain faith with 
the carriers, unlawful though it may perhaps have been, an 
assertion of power belied by the very action, is both undiscrim¬ 
inating and unseemly on the part of a carrier benefitting from 
such action. 44 

** Whether the Board's contemplated action under the memorandum of 
June 3, 1942, would have been legal is not at issue in this proceeding. Nor 
was it in issue in any other proceeding since no mail rate petitions were 
filed between June 3 and June 17, 1942, and dated back to June 1,1942. 

44 TWA cites (Pet. Br. 18, note *) United Air Linen Transport Corp., Mail 
Rate Proceeding, 3 C. A. B. 289 (1942), as being “similar” to the Board’s 
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4. Conclusions with respect to cases relied on by TWA 

The decisions and other determinations of the Board relied 
upon by TWA to establish that the Board has interpreted the 
Act as empowering it to revise mail rates “retroactively” fail 
utterly in their purpose. No instance has been cited where 
the Board fixed a new mail rate for an operation during a period 
in which a final rate previously fixed by the Board was in effect 
and unchallenged by the initiation of a rate proceeding, as 
TWA seeks to have it do here. Nor has any instance been cited 
where the Board has said or done anything from which it may 
reasonably be inferred that the Board believed it had power to 
take such action. Under these circumstances, TWA has failed 
to establish an administrative construction by the Board which 
is entitled to any weight in construing the Act as it seeks to do. 
Certainly, these cases cannot control as against the language 
and legislative history of the Act and the persuasive course of 
conduct by the Board in the eight cases raising the issue lender 
consideration. 

TWA’s demonstration that the “make effective” clause be¬ 
comes complicated if all of the Board's decisions are spelled out 
and appended to it (Pet. Br. 25), is of little assistance to the 
Court. The same kind of demonstration could be made with re¬ 
spect to any other portion of the Act. But the major error of 
TWA’s attempted tour de force is that it assumes that all of the 
decisions of the Board referred to rest on the “make effective” 
clause. In view of the specific and limiting legislative history 
of the “make effective” clause it cannot be treated like a picture 
which means anything that the beholder sees in it. 

Recapitulating on this point of the brief, since the courts in 
construing a statute give great weight to the interpretation 

action in the memoranda discussed above. The similarity is not apparent. 
In this Supplemental Order, as in previous Supplemental Orders in the case, 
the Board was engaged in the mechanical task of adjusting rates in accord¬ 
ance with the mileage on designated schedules “without substantially in¬ 
creasing or decreasing * * * total mail compensation.” As noted ear¬ 
lier (supra, pp. 56-57), the Board later met this problem without the necessity 
of supplemental proceedings by fixing rates on a “sliding scale." 
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placed on it by the agency charged with its administration, any 
independent action of the Board disclosing its interpretation 
of the Act in the situation at bar is entitled to consideration 
in the decision of this case. The practice and procedure of the 
Board in administering the mail rate provisions of the Act 
discloses that the Board has viewed the Act as providing for 
the fixing of final mail rates for the future rather than providing 
for the determination of amounts of compensation for the past, 
and its actions are only consistent with a denial of its power 
to revise rates “retroactively.” Although when confronted 
with the specific question raised herein it has purported to 
pass the question and has refused to revise rates “retroactively” 
on grounds of “policy,” its “policy” was in fact applied as a rigid 
rule of law. The Board, therefore, while never expressly stat¬ 
ing that it lacked power to revise mail rates “retroactively” 
until its decision in this case has, nevertheless, by its conduct 
and utterances, implicitly recognized that it lacks such power. 

CONCLUSION 

Since it is clear (1) that the pattern of the statute, as evi¬ 
denced by its language, legislative history, and historical ante¬ 
cedents, contemplates the fixing of fair and reasonable final 
rates of mail compensation for the future rather than the de¬ 
termination, by revising rates “retroactively,” of fair and rea¬ 
sonable amounts of compensation for the past; (2) that the 
“make effective” clause of Section 406 (a) of the Act, from 
which it is asserted that the Board’s authority to revise mail 
rates “retroactively” is derived, does no more than to authorize 
the Board to make its mail rate orders effective from the date 
of initiation of a mail rate proceeding; and (3) that the Board’s 
past conduct and utterances in the administration of the mail 
rate provisions of the Act implicitly recognized that it lacked 
power to revise mail rates “retroactively,” it is submitted that 
the Board is not authorized by the Act to fix new mail rates to 
be effective during a period in which final mail rates previously 
fixed by the Board were in effect and unchallenged by the initia- 
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tion of a rate proceeding looking toward their revision, 
complaint of TWA should be dismissed. 

Respectfully submitted. 
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Summary of Argument in Reply 

TWA’s main brief, filed April 15, 1948,* demonstrated 
that the Board has the power to adjust TWA’s domestic 
mail rate for the period prior to March 14, 1947, the date 
on which its petition for an increase was filed. This con¬ 
clusion was based upon the following propositions: 

1. Congress has the power to increase or de¬ 
crease air mail rates effective before the institution 
of a proceeding brought to revise the rates (Pet. 

Br., 8-10); 

— 

* Referred to herein as “Pet. Br.” The Board’s brief, fijled 
May 24, 1948, is referred to as “Resp. Br.” As in the previous 
briefs herein, petitioner will be called “TWA”, respondent will!be 
called “the Board”, numbers in parentheses refer to the pages of the 
Joint Appendix filed herein, and the “Act” means the Civil Aero¬ 
nautics Act of 1938. Italics are ours, unless otherwise indicated[ 
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2. Congress fully delegated this power to the 
Board by the language of Section 406(a) of the Act, 
empowering the Board 

11 .. . upon its own initiative or upon petition 
of the Postmaster General or an air carrier, to fix 
and determine from time to time, after notice and 
hearing, the fair and reasonable rates of com¬ 
pensation for the transportation of mail by air¬ 
craft, the facilities used and useful therefor and 
the services connected therewith . . . and to make 
such rates effective from such date as it shall de¬ 
termine to he proper .. (Pet. Br., 10-14, 34-44); 

3. The Board’s possession of this power is sup¬ 
ported by its consistent administrative construction 
of the Act whereby it has regularly acknowledged 
and frequently exercised the power to adjust rates 
retroactively (Pet. Br., 14-27); 

4. Any other conclusion would thwart the basic 
policies of the Act (Pet. Br., 44-49). 

In its Counterstatement of the Case (Resp. Br., 1-5) 
the Board refers to its opinion in Transcontinental & 
Western Air, Inc. Mail Rates, 6 C. A. B. 595 (Oct. 26,1945) 
in which it established, effective January 1, 1945, the mail 
rate of 45^ per ton mile which, by the proceeding involved 
herein, TWA seeks to have adjusted, effective January 1, 
1946. The predictions which the Board made in its opinion 
of October 26, 1945, as to the effect of the 45^ rate upon 
TWA’s financial well-being in the future (Resp. Br., 4) 
failed to materialize. As alleged in its petition for an in¬ 
crease in that rate (8-11), TWA suffered losses in every 
month except June, 1946, between October, 1945, when the 
new rate was established and March 14, 1947, when the 
petition for an increase was filed. 

The Board’s position is that TWA should have antici¬ 
pated the Board’s “false prophecies” by filing its petition 



at an earlier date. In effect the Board contends tha^; the 
risk of a false prophecy by the Board as to the fairness of 
a mail rate is borne by the carrier. It is TWA’s position 
that the Board is always free to review its rate in retrospect 
to determine whether its prophecies were fair and reason¬ 
able. That is the only way the Board can carry out the 
purposes of the rate making provisions of the Act, ex¬ 
pressed in Section 406(b), in the light of the declaration of 
policy contained in Section 2 of the Act. That is the Rea¬ 
son why Section 406(a) empowers the Board “to make ^uch 
rates effective from such date as it shall determine tb be 
proper” instead of providing that the rates fixed by the 
Board “shall continue in force until changed . . . after ^3ue 
notice and hearing”, which was the language of the (Air 
Mail Act of 1934 and the Railway Mail Pay Act of 19ld>. 

In its argument the Board establishes an artificial hy¬ 
pothesis that the “Act does not empower the Board to fix 
a new rate for the transportation of mail by aircraft tq be 
effective during a period in which a final rate previously 
fixed by the Board was in effect and unchallenged by khe 
initiation of a mail rate proceeding” (Resp. Br., 10). the 
language of Section 406(a) of the Act imposes no sijich 
restriction upon the power of the Board “to make such 
rates effective from such date as it shall determine to be 
proper”, and for the past ten years the Board has exer¬ 
cised the power which it now wishes to disavow. 

The Board again seeks to classify the Act as a “public 
utility” statute, arguing from this that mail rates can o^ly 
be prospective in effect (Resp. Br., 6, 15). TWA’s brief 
dispelled this argument completely and established that t|he 
transportation of the mail is not a public utility function 
(Pet. Br., 27-34). The Board’s brief plays down (Resp. 
Br., 21) the fact that the Act is a subsidy statute the pur¬ 
pose of which is to encourage and develop air transporta¬ 
tion adapted to the needs of the foreign and domestic copa- 
merce of the United States, the postal service and the na¬ 
tional defense, despite the Board’s past unequivocal assejr- 
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tions that this is precisely the purpose of the mail rate 
provisions of the Act (Pet. Br., 31). 

The Board’s brief again misuses what it calls “legis¬ 
lative history” in seeking to demonstrate that the only rea¬ 
son that the Board was given the authority “to make such 
rates effective from such date as it shall determine to be 
proper” was to permit it to set rates retroactively only to 
the date of initiation of proceedings (Resp. Br., 36-51). 
Not only is this material not properly to be considered as 
legislative history but it is wholly inconclusive as to the 
reasons why Congress added the disputed language (Pet. 
Br., 42). In fact, the only valid legislative history estab¬ 
lishes that the plain meaning of the language itself correctly 
expresses Congress’s intent (Pet. Br., 44). 

The Board’s brief concludes with a denial that its previ¬ 
ous decisions in new route cases and “system” cases, its use 
of the “nunc pro tunc petition” device, and its retroactive 
“reopening” of final rate orders, constituted exercises of 
its power to revise rates as of a date prior to the initiation 
of rate proceedings (Resp. Br., 51-74). These cases have 
been analyzed at length in TWA’s brief (Pet. Br., 14-27). 
They can be explained only on the ground that the Board 
has the power, in establishing new mail rates, “to make 
such rates effective from such date as it shall determine to 
be proper”. If that phrase was sufficient authority for the 
action which the Board has taken in previous cases, then 
there is no possible justification for the Board’s present 
position that the “Act does not empower the Board to fix 
a new rate for the transportation of mail by aircraft to be 
effective during a period in which a final rate previously 
fixed by the Board was in effect and unchallenged by the 
initiation of a mail rate proceeding”. 
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ARGUMENT 


POINT I 


The Board’s basic proposition that the “Act does not 
empower the Board to fix a new rate for the transporta¬ 
tion of mail by aircraft to be effective during a period 
in which a final rate previously fixed by the Board was 
in effect and unchallenged by the initiation of a mail 
rate proceeding” contradicts the Act and the Board’s 
decisions (Resp. Br., 10). 

In its brief the Board perpetuates the error which ex¬ 
ists throughout its opinion below. It fails to recognize 
the difference between the power which is vested in jLt by 
Section 406 of the Act and the discretion which it may use 
in employing that power after a full hearing upon the facts 
in each individual case. In this case there has been no 
hearing upon the facts. We are dealing solely with the 
power of the Board as conferred by the Act. 

TWA pointed out in its brief (Pet. Br., 14-27) that the 
Board for the past ten years has recognized that in fixing 
and determining the fair and reasonable rates of compen¬ 
sation for the transportation of mail by aircraft it had 
the power “to make such rates effective from such date 
as it shall determine to be proper”. In arriving at the 
proper effective date in the “new route”, “system”, 
“reopening” and “nunc pro tunc” cases, the Board gave 
the date of filing of the petition no significance whatsoever. 
In its brief (Resp. Br., 61-72) the Board frankly admits 
it had the power to act as it did in those cases. But the 
Board was able to fix a rate in those instances as of a date 
prior to the initiation of a rate proceeding only because 
Section 406(a) gave the Board the power “to make such 
rates effective from such date as it shall determine to be 
proper”. This is the same statutory authority which em¬ 
powers the Board to review the air mail rates of TWJk in 
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the instant case. The only way in which the Board can 
isolate this case from the others in which it has set rates 
retroactively is by distorting the simple language of Sec¬ 
tion 406(a) so that it empowers the Board: 

“. . .to make such rates effective from such date 
as it shall determine to be proper, but only if that 
date does not antedate the date when the Board takes 
action upon its own initiative or when such a peti¬ 
tion is filed, unless (a) the previous rate has ex¬ 
pressly been called a ‘tentative’ or ‘temporary’ rate, 
or (b) the rate is being established for a new route, 
or (c) the Board permits the petition to be filed or 
amended nunc pro tunc some earlier date, or (d) the 
Board decides to ‘reopen’ an earlier proceeding and 
issue an ‘amended’ or ‘revised’ order, or (e) the 
carrier begins a new route and the Board desires 
(although it is not required) to adjust compensa¬ 
tion retroactively on a system basis, but in that event 
it may make the adjusted rate retroactive only if 
it is lower than the previous rate” (Pet. Br., 25). 

This distorted result was reached by three members of the 
Board, constituting the majority supporting the opinion 
under review. Member Lee dissented strongly from this 
interpretation, stating (92): 

“I disagree with the majority’s finding that the 
Board has no power to set a retroactive rate. Such 
a finding is contrary to the long established policy of 
the Board, and is inconsistent with the express pro¬ 
visions of the Civil Aeronautics Act. The Act con¬ 
tains plain and unambiguous language as to the 
Board’s power to establish rates retroactively, and 
the majority has gone to considerable length to read 
into the Act language which is not there and to place 
upon the Act a strained interpretation which is con¬ 
trary to previous Board decisions and which Con¬ 
gress never intended.” 
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POINT II 

The Board ignores the purpose of the Act when it 
supports its basic proposition with the argument that 
the “language of Section 406 of the Act, particularly 
when construed in the light of the pattern of the Act as 
a whole and its legislative history, demonstrates that the 
Board has not been empowered to establish a new rate 
for the transportation of mail by aircraft to be effective 
during a period in which a final rate previously fixed by 
the Boad was in effect and unchallenged by the initiation 
of a mail rate proceeding” (Resp. Br., 13). 

In its brief (Pet. Br., 27-34) TWA dispelled completely 
the argument of the Board in the opinion under review 
that public utility principles should govern the establish¬ 
ment of rates for the transportation of the mails. As| the 
Board’s brief now appears to disclaim this position, T[WA 
seems justified in its conclusion that the position which the 
Board took in the opinion is wholly untenable. Yet, under¬ 
lying the argument in the Board’s brief, there persists the 
theory that the Act is merely a public utility statute and 
thus, notwithstanding the Board’s actions mentioned above, 
cannot purport to delegate to the Board any power to ad¬ 
just mail rates retroactively. 

The Board argues (Resp. Br., 13) that the “depressed 
and chaotic condition of the air transport industry in the 
early 1930’s, particularly with respect to the carriage of 
air mail, led to the hasty enactment of the Air Mail Act 
of June 12, 1934 (48 Stat. 933) and to the amendatory Act 
of August 14,1935 (49 Stat. 614) ”. The Board’s brief tjhen 
admits that this legislation failed to provide a solution for 
the problems of the industry and paved the way for !the 
passage of the Civil Aeronautics Act of 1938. But while 
the Board’s brief hails the Civil Aeronautics Act of 1938 
as a boon to the industry, it nevertheless argues that the 
Board’s power under the Act with respect to the effective 
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the instant case. The only way in which the Board can 
isolate this case from the others in which it has set rates 
retroactively is by distorting the simple language of Sec¬ 
tion 406(a) so that it empowers the Board: 

“. . .to make such rates effective from such date 
as it shall determine to be proper, but only if that 
date does not antedate the date when the Board takes 
action upon its own initiative or when such a peti¬ 
tion is filed, unless (a) the previous rate has ex¬ 
pressly been called a ‘tentative’ or ‘temporary’ rate, 
or (b) the rate is being established for a new route, 
or (c) the Board permits the petition to be filed or 
amended nunc pro tunc some earlier date, or (d) the 
Board decides to ‘reopen’ an earlier proceeding and 
issue an ‘amended’ or ‘revised’ order, or (e) the 
carrier begins a new route and the Board desires 
(although it is not required) to adjust compensa¬ 
tion retroactively on a system basis, but in that event 
it may make the adjusted rate retroactive only if 
it is lower than the previous rate” (Pet. Br., 25). 

This distorted result vras reached by three members of the 
Board, constituting the majority supporting the opinion 
under review. Member Lee dissented strongly from this 
interpretation, stating (92): 

“I disagree with the majority’s finding that the 
Board has no power to set a retroactive rate. Such 
a finding is contrary to the long established policy of 
the Board, and is inconsistent with the express pro¬ 
visions of the Civil Aeronautics Act. The Act con¬ 
tains plain and unambiguous language as to the 
Board’s power to establish rates retroactively, and 
the majority has gone to considerable length to read 
into the Act language which is not there and to place 
upon the Act a strained interpretation which is con¬ 
trary to previous Board decisions and which Con¬ 
gress never intended.” 
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POINT II 

| 

The Board ignores the purpose of the Act when it 
supports its basic proposition with the argument that 
the “language of Section 406 of the Act, particularly 
when construed in the light of the pattern of the Act as 
a whole and its legislative history, demonstrates that the 
Board has not been empowered to establish a new rate 
for the transportation of mail by aircraft to be effective 
during a period in which a final rate previously fixed by 
the Boad was in effect and unchallenged by the initiation 
of a mail rate proceeding" (Resp. Br., 13). 

In its brief (Pet. Br., 27-34) TWA dispelled completely 
the argument of the Board in the opinion under review 
that public utility principles should govern the establish¬ 
ment of rates for the transportation of the mails. As the 
Board’s brief now appears to disclaim this position, TWA 
seems justified in its conclusion that the position which the 
Board took in the opinion is wholly untenable. Yet, under¬ 
lying the argument in the Board’s brief, there persists the 
theory that the Act is merely a public utility statute and 
thus, notwithstanding the Board’s actions mentioned above, 
cannot purport to delegate to the Board any power to ad¬ 
just mail rates retroactively. 

The Board argues (Resp. Br., 13) that the “depressed 
and chaotic condition of the air transport industry in the 
early 1930’s, particularly with respect to the carriagk of 
air mail, led to the hasty enactment of the Air Mail Act 
of June 12, 1934 (48 Stat. 933) and to the amendatory Act 
of August 14,1935 (49 Stat. 614) ”. The Board’s brief ^hen 
admits that this legislation failed to provide a solution for 
the problems of the industry and paved the way for the 
passage of the Civil Aeronautics Act of 1938. But wjiile 
the Board’s brief hails the Civil Aeronautics Act of l]938 
as a boon to the industry, it nevertheless argues that the 
Board’s power under the Act with respect to the effective 
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date of mail decisions is exactly the same as that exercised 
by the Interstate Commerce Commission under the Rail¬ 
way Mail Pay Act of 1916 and under the Air Mail Act 
of 1934. It gives no significance whatever to the change 
which Section 406(a) made in the comparable language 
of the preceding statutes because, according to the Board, 
it is a public utility statute and must be interpreted as 
such. The very Act which the Board maintains was de¬ 
signed to alleviate the “depressed and chaotic condition 
of the air transport industry in the early 1930’s, partic¬ 
ularly with respect to the carriage of air mail”—a task 
which the Air Mail Act of 1934 failed to accomplish— 
did not, in the opinion of the Board, effect any change in 
this respect. 

This view presumably is not entirely shared by one of 
the authors of the Board’s brief, Mr. William C. Burt, 
Chief, Rates Section, Civil Aeronautics Board,—that is, 
unless Mr. Burt has changed his mind. The correct view 
was more aptly stated by him as follows: 

“The administration of Section 406 placed upon the 
Board responsibilities far beyond those assumed by 
the ordinary utility rate-making body. For this was 
not just a device for payment for services rendered 
but the most effective tool by which the Board was 
to develop a sound air transportation system. Noth¬ 
ing is more apparent in the early Board cases than 
its refusal to be bound by the narrow considerations 
of traditional utility rate fixing.”* 

Indeed all of the concepts of traditional public utility 
regulation are of doubtful validity when applied to the air 
transport industry. The attitude of the Supreme Court 
in the recent case of Chicago & Southern Air Lines, Inc. v. 

* Burt and Highsazv, Regulation of Rates in Air Transportation, 
7 La. L. Rev. 378, 380 (1947). 
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Waterman Steamship Corp 333 U. S. 103, 107 indilcated 
this view as follows: 

“We find no indication that the Congress either 
entertained or fostered the narrow concept that air¬ 
borne commerce is a mere outgrowth or overgrowth 
of surface-bound transport. Of course, air trans¬ 
portation, water transportation, rail transportation, 
and motor transportation all have a kinship in that 
all are forms of transportation and their common 
features of public carriage for hire may be amenable 
to kindred regulations. But these resemblances must 
not blind us to the fact that legally, as well as liter¬ 
ally, air commerce, whether at home or abroad, soared 
into a different realm than any that had gone before. 
Ancient doctrines of private ownership of the air as 
appurtenant to land titles had to be revised to jnake 
aviation practically serviceable to our society. A 
way of travel which quickly escapes the bounds of 
local regulative competence called for a more pene¬ 
trating, uniform and exclusive regulation by the na¬ 
tion than had been thought appropriate for the piore 
easily controlled commerce of the past. While trans¬ 
port by land and by sea began before any existing 
government was established and their respective 
customs and practices matured into bodies of carrier 
law independently of legislation, air transport jrarst 
suddenly upon modern governments, offering new 
advantages, demanding new rights and carrying new 
threats which society could meet with timely adjust¬ 
ments only by prompt invocation of legislative au¬ 
thority. However useful parallels with older f^rms 
of transit may be in adjudicating private right^, we 
see no reason why the efforts of the Congress td fos¬ 
ter and regulate development of a revolutionary 
commerce that operates in three dimensions should 
be judicially circumscribed with analogies taken over 
from two-dimensional transit.” 
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The “pattern of the Act as a whole” which the Board 
ignores, so far as the determination of fair and reasonable 
compensation for the transportation of the mail is con¬ 
cerned, is embodied in Section 2 and in Section 406(a) and 
(b) of the Act. Section 2 which is entitled “Declaration of 
Policy” states that 

“In the exercise and performance of its powers and 
duties under this Act, the Authority [Board] shall 
consider the following, among other things, as being 
in the public interest, and in accordance with the 
public convenience and necessity— 

(a) The encouragement and development of an 
air-transportation system properly adapted to the 
present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service 
and of the national defense; 

• * • 

(f) The encouragement and development of civil 
aeronautics.” 

Section 406(a) authorizes and empowers the Board “to 
fix and determine from time to time, after notice and hear¬ 
ing, the fair and reasonable rates of compensation for the 
transportation of mail by aircraft, . . . and to make such 
rates effective from such date as it shall determine to be 
proper; . . 

Section 406(b) prescribes the “Rate-Making Elements” 
which the Board is required to take into consideration in 
fixing and determining fair and reasonable rates of com¬ 
pensation under Section 406. Among those elements which 
the Board must take into consideration is 

“the need of each such air carrier for compensation 
for the transportation of the mail sufficient to in¬ 
sure the performance of such service, and, together 
with all other revenue of the air carrier, to enable 
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such air carrier under honest, economical and efficient 
management, to maintain and continue the develop¬ 
ment of air transportation to the extent and of the 
character and quality required by the commerce of 
the United States, the Postal Service and ihe na¬ 
tional defense.” 

This is recognized by everyone, including the Board, as 
the “subsidy” provision of the Act. It is impossible for 
the Board to comply with the broad terms Section 406(b) 
and to carry out the expansive declaration of policy of Con¬ 
gress as contained in Section 2 of the Act, if the enabling 
language of Section 406(a) is to be be restrictively inter¬ 
preted as now urged by the Board. 


POINT III 

The Board errs in urging that the “legislative history 
of that portion of Section 406(a) of the Act by which 
the Board is ‘empowered and directed ... to make such 
rates effective from such date as it shall determine to 
be proper’ shows conclusively that the sole purpose of 
the provision is to empower the Board, where it deter¬ 
mines such action to be proper, to make its mail rate 
orders effective from the date of the initiation pf the 
mail-rate proceeding rather than restricting it to making 
such orders effective from the date of their issuance” 
(Resp. Br., 36). 

The history of the Railway Mail Pay Act of 19^.6, the 
Air Mail Act of 1934 and the Civil Aeronautics Ac)t, and 
the effect thereof on the construction of Section 406 of the 
Act, is set forth in TWA’s brief, pages 34 to 44. Tljie tes¬ 
timony of the late Colonel Gorrell upon which the Board 
bases its entire case is disposed of on pages 41 to 44|. No¬ 
body knows what unexpressed thoughts Colonel Gorrell had 
in his mind when he testified as a witness before a| Con- 
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gressional committee in April 1937, and it is presumptuous 
for anyone to attempt to speak for him. Even if it were 
relevant as legislative history, which it is not, Colonel 
GorrelPs testimony is at best inconclusive. Even where 
ambiguous statutory language has been under construction, 
no court has ever given the slightest weight to the am¬ 
biguous words of a private witness at a Congressional com¬ 
mittee hearing. Here we have clear language empowering 
the Board in fixing mail rates ‘ 4 to make such rates effective 
from such date as it shall determine to be proper”. The 
Board proposes to use irrelevant, ambiguous testimony be¬ 
fore a Congressional committee during the first session of 
the 75th Congress to distort the plain meaning of the lan¬ 
guage adopted fourteen months later during its third 
session. 

Worse than the Gorrell testimony are the colloquies 
which appear on pages 41 through 46 of the Board’s brief. 
First we are presented with a dialogue between Senator 
McKellar and Mr. Crowley, Post Office Solicitor, as to 
what the Interstate Commerce Commission’s attitude was 
with respect to the Air Mail Act. Senator McCarran also 
joins in this discussion. This portion of the brief then 
concludes with an extract from a very brief House Report 
and a general statement by Senator Truman. These ex¬ 
tracts are general superficial summaries of the background 
of the Act which do not attempt to construe Section 406(a). 

This irrelevant material constitutes the Board’s entire 
contribution to the legislative history of the Act. Upon 
this alone is based its assertion that the sole purpose of 
the pertinent provision of Section 406(a) was to make mail 
rate orders effective “from the date of the initiation of 
the mail-rate proceeding rather than restricting it to mak¬ 
ing such orders effective from the date of their issuance”. 

If this is what the Board now understands those discus¬ 
sions in early 1937 to mean, how can it possibly explain 
its decisions in the new route and “system” cases, its use 
of the “nunc pro tunc petition” device, and its retroactive 
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“reopening” of final rate orders? If Colonel Gorrell, in 
the back of his mind, was thinking of giving only the lim¬ 
ited meaning ascribed by the Board to the language of Sec¬ 
tion 406(a), then the Board has not even Colonel Gorrell 
to fall back on to justify its action in those instances. 
The Board, with that dilemma facing it, must admit that 
the power of the Board “to make such rates effective from 
such date as it shall determine to be proper” meai.s more 
than it thinks Colonel Gorrell meant over a year bef ore the 
Act was passed. 

The only significant legislative history on this part of 
the Act is set forth on page 44 of TWA’s brief. This 
quotes the Conference Report on the bill which was ac¬ 
tually passed (H. R. Rep. No. 2635, 75th Cong., 3d Sess., 
June 7, 1938) where it was stated (pp. 71-72): 

“This section empowers the Authority [Board] 
to fix mail rates and sets forth the congressional 
policy to guide the Authority [Board] in fixing such 
rates and enables the Authority [Board] to adjust 
rates so that the policy of Congress may be properly 
carried out in the case of each carrier or class of 
carriers according to the needs of the particular 
case. The comparable provisions of the Senate bill 
(sec. 406(a), (b) and (c)), are substantially identical. 
These sections appear in the conference agreement 
as section 406(a), (b) and (c).” 

The Board makes no attempt to explain away this clear 
language of the Conference Report, dealing with the Civil 
Aeronautics Act itself. Here the conferees of both Houses 
stated that Section 406 both (1) sets forth the Congres¬ 
sional policy to guide the Board in fixing mail rates and (2) 
enables the Board “to adjust rates so that the 'policy of 
Congress may be properly carried out in the case of each 
carrier or class of carriers according to the needs of the 
particular case”. The policy of Congress is set forth in 
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Section 2 of the Act. The rate making elements considered 
in carrying out that policy are set forth in Section 406(b). 
The Conference Report says that rates must be adjusted 
“according to the needs of the particular case”. It says 
nothing about an artificial determination that the date of 
filing has anything to do with the “needs of the particular 
case”. The “need” is determined by examining each par¬ 
ticular carrier’s factual situation in the light of Section 
406(b) and Section 2 of the Act. 

POINT IV 

The Board ignores its decisions of the past ten years 
in arguing that the “practice and procedure followed by 
the Board in the administration of the mail-rate provi¬ 
sions of the Act and its decisions and orders in mail rate 
proceedings establish a consistent course of action negat¬ 
ing any assumption of power to fix new rates to be effec¬ 
tive during a period in which a final rate previously fixed 
by the Board was in effect and unchallenged by the initi¬ 
ation of a rate proceeding" (Resp. Br., 51). 

TWA, in its brief, pages 14 to 26, shows clearly that 
from the very beginning of the Board’s existence in 1938 it 
has fixed new rates “to be effective during a period in 
which a final rate previously fixed by the Board was in 
effect and unchallenged by the initiation of a rate proceed¬ 
ing”. Not once during this period did the Board assert 
that it did not have the power, in adjusting mail rates, “to 
make such rates effective from such date as it shall deter¬ 
mine to be proper” without regard to the date of filing of 
a petition. The same Mr. William C. Burt, whose name 
appears on the Board’s brief to this Court, in moving to 
dismiss the petition of Pennsylvania-Central Airlines Corp. 
on April 18,1947, stated 

“Although the Board has the power to fix a rate 
to he effective prior to the date of the institution of 
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a mail rate proceeding, it has consistently h^ld as a 
matter of sound general policy that no adjustments 
should be made in mail rates during periods when 
rate proceedings are not pending.’’* 

The Board’s decision on that motion was consolidated 
with its decision on a similar motion made against TWA 
which brought about the order now under review. Even 
in Mr. Burt’s motion to dismiss TWA’s petition (13-21) 
he did not maintain that the Board lacked the power to 
grant retroactive adjustments. It was not until TWA’s 
answer to his motion (22-37), pointing out that the Board 
could not dismiss TWA’s petition without granting a hear¬ 
ing, that Mr. Burt amended his motion to assert, for the 
first time, that the Board “has no authority to gyant the 
petition of TWA, in so far as such petition requires a dif¬ 
ferent final rate effective prior to the date of institution 
of the proceeding” (38). This was the first time sfnce the 
Board came into being in June 1938 that anyone connected 
with it had ever taken such a limited view of its authority. 

The Board states that the so-called “new routp” cases 
(Pet. Br., 15-17; Resp. Br., 61) throw no light upon the 
Board’s administrative construction of the Act, because 
they do not involve “revision” of a rate. Section 406 
makes no distinction between the Board’s power to set a 

* Motion of Public Counsel Burt and Redding to disrjiiss peti¬ 
tion for retroactive rate, Matter of Mail Compensation, ^Pennsyl¬ 
vania-Central Airlines Corp., Docket No. 484. It is noteworthy 
that this statement was made after the eight decisions now described 
by the Board as “applications of a fixed rule of law” disavowing 
retroactive rate-fixing power (Resp. Br., 53). The Board’S descrip¬ 
tion of these cases is so worded as to imply that in all eight cases 
the Board specifically refused to pass on the question of retroactive 
power. Actually this is true only of two early cases. Continental 
Air Lines, Inc.—Mail Rates for Routes Nos. 29 and 43, 3 C. A. B. 
395, 401 and Mid-Continent Airlines, Inc. Mail Rates, 3 C. A. B. 
4G4, 46G. In the more recent cases refusal was based solel[v on the 
Board’s “sound general policy against retroactive adjustments”. 
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new rate and its power to revise an effective rate. If the 
Board is authorized to set rates for “new routes” effective 
before the mail rate proceeding, it must be authorized to 
revise effective rates.* The language of Section 406(a) 
does not change from one type of case to another. The 
same principle applies to the “system” cases (Pet. Br., 
20-24; Resp. Br., 62-66) regardless of the intricate pattern 
of exceptions which the Board has woven in its attempt to 
present a “consistent course of action”. 

The Board’s descriptions of the “reopening” cases 
(Pet. Br., 19; Resp. Br., 67-69) are not accurate. Its descrip¬ 
tion of the early Pan American case relating to mail rates 
to the Azores neglects to quote the portion of the Board’s 
order reopening the proceeding which states that its pur¬ 
pose was 

“to determine whether the rate of compensation 
being paid . . . for the transportation between the 
United States and Horta, the Azores, of mails des¬ 
tined for the Azores in excess of a load of 1,600 
pounds per trip is fair and reasonable . . . and in 
case such rate shall not be found to be fair and rea¬ 
sonable, to fix and determine the fair and reasonable 
rate or rates of compensation for [such] transporta¬ 
tion” (1 C. A. A. 650). 

The Board presumably found the existing rate to be unfair 
as it revised the rate retroactively to May 20, 1939, the date 
of commencement of service and eight months prior to the 
reopening of the proceeding It is quite obvious that the 
Board considered itself as “revising a rate previously 
fixed.” This decision is important because it is the nearest 
in time to the passage of the Act and hence the best avail- 

* It is easier for a carrier to know in advance that it is going to 
start operations over a new route than to know that old operations 
will become unremunerative. On equitable grounds, the case for 
retroactive fixing of a new rate is weaker than for retroactive revi¬ 
sion of a rate in effect. 
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able example of “contemporaneous construction” of Sec¬ 
tion 406(a). See Edward’s Lessee v. Darby, 12 Wheat. 
[U. S.] 207, 210; 2 Sutherland, Statutory Construction 
(1943 ed.) p. 522. It is a square decision upon tjie issue 
under consideration (cf. Resp. Br., 59). 

The Board’s statement of the proceedings in Paii Amer¬ 
ican Airways, Inc., Latin American Mail Rates, 3 0. A. B. 
657, 6 C. A. B. 85 (Pet. Br., 19; Resp. Br., 68-69) also is in¬ 
accurate. The first order of reopening, dated November 25, 
1942, did not reopen the amount of the mail rate to ))e paid. 
(The order of February 13, 1944 specifically fou^id that 
review of the mail rate was not within the scope of j;he pro¬ 
ceeding as reopened on November 25, 1942). Tljiis is a 
case, then, in which the Board, having set a final rtjail rate 
of 17.83d per airplane mile on September 1, 1942, reopened 
the amount of this rate by an order dated February 13, 
1944. Then, by order of July 17, 1944, it reduced the rate 
to 13.32^ per airplane mile, effective September 1, 1942.* 
The Board’s glib dismissal of this case as arising under 
Section 1005(d) of the Act (Resp. Br., 69) ignores )the fact 
that Section 1005(d) is expressly made subordinate to all 
other relevant provisions of the Act, including of course 
Section 406(a). The only way this decision can be recon¬ 
ciled with the case at bar is by holding that the 4oard is 
empowered to decrease mail pay retroactively but) not to 
increase it. 

* Even if, despite the specific finding to the contrary in ijhe order 
of February 13, 1944, it is argued that the Board’s order of No¬ 
vember 25, 1942, reopened the proceeding for reconsideration of 
the rate, the decision still set a rate for a retroactive period of at 
least 90 days. As the carrier’s petition was not filed within 15 days 
after the Board’s order of August 28, 1942, as required by the 
Board’s rules then in effect, it could become effective only if granted 
by leave of the Board. Hence, the proceeding was not recjpened at 
all until November 25, 1942, the date that leave was granted- Even 
if the petition had somehow been filed of right on the filing date, 
October 22, 1942, the case would still involve the setting of a retro¬ 
active rate for a period of almost 60 days. 
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The inability of the Board to establish a “consistent 
course of action” in its brief is best exemplified by its dis¬ 
cussion of the two memoranda which it sent out in 1942 
(Pet. Br., 17-19, App. xviii-xxiii; Resp. Br., 71-72). The 
only explanation the Board presents for its offer to revise 
rates retroactively on a nunc pro tunc basis is that 

“Equitably it felt estopped from reneging on its 
promise and, therefore, in the interests of 1 fair play’ 
agreed to treat petitions filed by June 17, 1942, as 
having been filed on June 1, 1942.” 

Then the Board accuses TWA of “undiscriminating and 
unseemly” behavior in attempting to twist an assertion 
of retroactive power “from an action of the Board plainly 
designed to maintain faith with the carriers.” TWA did 
not benefit from the Board’s action, although the Board 
so states, because it did not file a petition at that time. 
But that is beside the point. The Board’s state¬ 
ment emphasizes its failure to understand that the ques¬ 
tion here is a purely legal one—does it or does it not have 
retroactive rate-fixing power? If it lacks the power , no 
amount of equitable estoppel or good faith could validate 
its revision of rates effective June 1st on the basis of a 
petition filed June 17th. 

It is evident from the foregoing (and from the cases cited 
in TWA’s main brief, pages 14-27) that the Board never 
regarded its “policy” against retroactive rate adjustments 
as preventing it from revising rates where the circum¬ 
stances warranted.* Even if the eight “policy” cases re¬ 
ferred to in the Board’s brief (pp. 51-53) had been spe- 

* Despite the Board’s attempted distinction (Resp. Br., 72, foot¬ 
note 44) of United Air Lines Transport Corp., Mail Rate Pro¬ 
ceeding, 3 C. A. B. 289, referred to Pet. Br., 18, the fact remains that 
this is another instance in which the Board revised a final rate effec¬ 
tive prior to the institution of a proceeding challenging the rate. The 
fact that the retroactive revision accorded with the Board’s policy on 
rate adjustments and left United’s total mail compensation unaf¬ 
fected does not alter the fact that the Board did what it now claims 
it did not, and could not, do. 
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cifically phrased in terms of lack of authority, the con¬ 
flict between these cases and the “new route”, “System”, 
“nunc pro tunc” and “reopening” cases would auto¬ 
matically dispel any idea of a consistent course of action 
disavowing retroactive power. But the fact is that 
these “policy” cases definitely implied that the Board did 
possess such power. Therefore, the Board’s present claim 
of a “consistent course of action” denying powir is un¬ 
supported by a single statement or action of the Board and 
is contradicted by all of its decisions. 

POINT V 

The Board’s brief perpetuates certain arguments 
made in its opinion which are merely decoys to[ distract 
attention from the clear legal problem involved in this 
case. 

The function of the United States Government, acting 
through the Civil Aeronautics Board, in this case is to 
present a fair legal argument to the Court regardless of 
whether TWA, as a citizen of the United States, will be 
the beneficiary or the loser thereby. Certainly arguments 
which tend to compromise such a principle are tp be re¬ 
gretted, if not condemned. Many alleged “practical” 
arguments have been made which are completely dispelled 
by even a superficial knowledge of past practices and deci¬ 
sions of the Board. Many of such arguments were referred 
to and disposed of in TWA’s brief (pp. 44-49). In the 
Summary of Argument in the Board’s brief such state¬ 
ments as the following appear: that only by a denial of 
the power which TWA upholds “can the finality of the 
Board’s orders and the rate-making pattern of the Act 
be retained” (Resp. Br., 6); that if the Board is jdirected 
“to redetermine fair and reasonable amounts of njail com¬ 
pensation for past periods, to review and possibly revise 
all rate orders that are prospective in operation, rate-mak¬ 
ing is at an end”; and that TWA proposes a “cost plus 
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system of determining mail compensation, whereby books 
are audited for past periods and reasonable amounts of 
mail compensation awarded by the device of ‘ retroactively’ 
revising final ‘rate* orders, [which] would, if recognized, 
impede the accomplishment of the very objective the Act 
is designed to achieve, namely, the encouragement and 
development of a self-sufficient air transport system” 
(Resp. Br., 6-7). These assertions are repeated in an ex¬ 
panded form in the body of the Board’s brief (pp. 28-36). 

The simple answer to these contentions is that prac¬ 
tically every rate case which the Board has ever decided 
covers a very substantial past period extending all the way 
from months to many years. A very pertinent example is 
the recent case of Northeast Airlines, Inc.—Mail Rates 
(Order No. E-1230), in which the Board on February 26, 
1948 awarded the sum of $2,107,578 for mail services for 
the two year past period from May 1,1945 to April 30,1947. 

In Pan American Airways Inc.—Transatlantic Mail 
Rates (Order No. E-612) the Board on June 9,1947 awarded 
$1,484,000 for the carrier’s transatlantic mail services from 
January 1 through December 31, 1945. 

In Pioneer Air Lines—Mail Rates (Order No. E-676) 
the Board on July 2, 1947 awarded $505,420 for past mail 
services performed between August 1, 1945 and August 31, 
1946. 

In Pan American Airways, Inc.—Latin American and 
Miami-Leopoldville Mail Rates (Orders Nos. E-738 and 
E-739), the Board on July 24, 1947 awarded $3,190,000 for 
Latin American mail service for the past period from 
March 1,1944 to August 31,1945 and $446,000 for Leopold¬ 
ville mail services for the three and one half months period 
beginning in 1944 during which those services were oper¬ 
ated.* 

This is not 1 ‘prospective” rate making by any stretch 
of the imagination. In making those awards the Civil 

* In some of these cases, temporary rates were paid up to the 
time the permanent rate was fixed. 
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Aeronautics Board was examining actual details of opera¬ 
tion for the purpose of compensating the carrier for those 
operations. This is a far cry from the Board’s assertion 
that its rate-making procedure merely involves fixing a 
prospective rate for the future. In making those substan¬ 
tial awards for past services, covering in some instances 
> periods of two years duration, was the Board following a 

“cost plus system of determining mail compensation”? Or 
was the Board applying the “Rate Making Elements” pro¬ 
vided in Section 406(b) of the Act which require the Board 
to fix fair and reasonable rates of compensation “to enable 
such carrier under honest, economical , and efficient n'/mage- 
ment, to maintain and continue the development of air 
transportation to the extent and of the character and quality 
required for the commerce of the United States, the Postal 
Service and the national defense”? Presumably the Board 
would deny that it had succumbed to a “cost plus system of 
rate making” in these cases. Yet, in the Northeast case, 
it adjusted the carrier’s rates for a past period longer 
in duration than the fourteen month period involved in the 
present case. 

An even more startling example is the pending <|ase in¬ 
volving TWA’s transatlantic mail rates.* TWA comtnenced 
operations across the Atlantic on February 5, 1946. To 
relieve the drain on the carrier’s funds, the Board fixed 
a “temporary” rate effective from that date. This rate 
has since been modified on two occasions but it is still a 
“temporary” rate. The order establishing the rate pro¬ 
vides that the “final rate”, which may be higper or 
lower than the “temporary” rate, will be fixed a^ some 
future time, “retroactive” to the date of inauguration of 
service on February 5, 1946. This means that whenever 
the Board fixes a permanent rate for TWA’s transatlantic 
service, it will be based upon past operations over an) exten¬ 
sive period. If a final rate were to be set for this service 

* Transcontinental & Western Air, Inc., Transatlantic Mail 
Rate, 7 C. A. B. 421. 



22 


today, it would be retroactive for a period of two years 
and four months. It probably will cover a much longer 
retroactive period.. Does the Board consider that this is a 
“cost plus system of determining mail compensation”? 
There is no difference between that case and the present case 
before the Court. The Board’s claim that looking at a past 
period necessarily involves a “cost plus system” is the 
type of argument that the Board never should have made. 

The Board’s brief repeatedly asserts that if it is held 
to be empowered to adjust rates retroactively, it will be 
required to revise all mail rates retroactively, in which 
case “rate-making is at an end” (Resp. Br., 5, 6, 9, 28, 33). 
This claim is completely frivolous. In the first place, there 
is as yet no evidence in the record that the Board will be 
required to revise TWA’s rates retroactively. No hearings 
have been held on this question. If it is established by the 
Court in this case that the Board is empowered to adjust 
rates retroactively, it will then have to determine whether 
or not to exercise this power on the basis of evidence pre¬ 
sented in specific cases. If it finds under the language of 
Section 406(b) that TWA has not had “honest” or “eco¬ 
nomical” or “efficient” management during this period it 
can disallow all costs attributable to those deficiencies. The 
rate decisions of the Civil Aeronautics Board are replete 
with instances where costs have been disallowed because 
of the failure to meet those tests prescribed in Section 
406(b). This argument, too, is of a type which never should 
have been made. 

This will not, of course, mean an end to rate-making or 
that “all [mail rate] orders would be temporary in na¬ 
ture” (Resp. Br., 28). Mail rates will continue to be set 
prospectively on the basis of the Board’s forecasts. The 
great majority of these rates will not require retroactive 
change. Rates will be revised retroactively only when a 
prediction of the Board is revealed to have been substan¬ 
tially wide of the mark. When changes for past periods 
are made, they will be “normally accompanied by the de¬ 
termination of a rate for an indefinite period in the future” 
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(Resp. Br., 9) just as under the Board’s present practice. 
Rate orders will be no less final than they are today, when, 
as the Board concedes, a carrier can destroy the finality of 
a rate order by filing a petition the day after its issuance. 

The other objections raised in the Board’s brief also are 
unrelated to the question at bar. They are addressed to 
whether the Board should, as a matter of regulatory policy 
or discretion, make retroactive rate adjustments in par¬ 
ticular cases. The practicability of “post audit”, j the 
feasibility of recapture of excessive earnings, the desir¬ 
ability of the “uniform rate” technique, questions of the 
Board’s budgetary management and fiscal relations with 
Congress and the Post Office (Resp. Br., 28-32)—all these 
are considerations to be weighed by the Board after all the 
facts in each case are in; they have nothing to do with the 
legal question of power. 

I 

POINT VI 
The Constitutional Issue. 

TWA’s Petition for Review herein alleged that the 
Board’s refusal to award TWA fair and reasonable imail 
compensation for the period from January 1,1946 to March 
14,1947 deprived TWA of its property without due process 
of law and constituted a taking of such property without 
just compensation in violation of the Fifth Amendment 
to the United States Constitution (5, 6). TWA’s main 
brief argues this constitutional point, pointing out that 
the Act requires air carriers to transport mail, and shoWing 
that under the Board’s interpretation a carrier which has 
been required to transport mail at a confiscatory rate dur¬ 
ing a period in which no rate proceeding is pending will be 
unable to obtain fair compensation for this transporta¬ 
tion. Thus, the Board’s interpretation would leave a portion 
of the airlines’ constitutional rights unprotected, in Viola¬ 
tion of the rule of U. S. v. Neiv York Central Rd. Co\, 279 
U. S. 73 (Pet. Br., 47-48). The Board’s statement (IjJesp. 
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Br., 5, footnote 4) that TWA does not attack the Board’s 
action on constitutional grounds is not correct. TWA re¬ 
affirms its position that under the Board’s interpretation 
the Act is unconstitutional because it compels air carriers 
to transport mail but denies them fair compensation if a 
mail rate proves to be constitutionally inadequate. 

CONCLUSION 

We have shown that the mail rate provisions of the Act 
do not have “public utility” methods or objectives. Mail 
compensation is to be measured primarily by national in¬ 
terest standards. Congress made sure that the Board 
could correct predictions which were too high or too low 
by authorizing it to fix mail rates “effective from such date 
as it shall determine to be proper.” There is nothing in 
the Act’s arrangement or legislative history which indicates 
that this language is not to be interpreted in its full natural 
sense. Since the passage of the Act, the Board has con¬ 
sistently acted as though it possessed the power to adjust 
rates retroactively. The Board is empowered to fix new 
mail rates to be effective during a period in which final 
mail rates were in effect and unchallenged by the initiation 
of a proceeding looking toward their revision. The Order 
should be set aside. 
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